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DEPARTMENT OF ENERGY'S BONNEVILLE
POWER ADMINISTRATION: DISCRIMINATING
AGAINST VETERANS AND RETALIATING
AGAINST WHISTLEBLOWERS

Thursday, August 1, 2013,

HOUSE OF REPRESENTATIVES,

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,

WASHINGTON, D.C.

The committee met, pursuant to call, at 9:35 a.m., in Room 2154,
Rayburn House Office Building, Hon. Darrell E. Issa [chairman of
the committee] presiding.

Present: Representatives Issa, Mica, Jordan, Chaffetz, Walberg,
Lankford, Gowdy, Hastings, Meadows, Bentivolio, Cummings,
Maloney, Norton, Tierney, Lynch, Connolly and Pocan.

Staff Present: Ali Ahmad, Majority Communications Advisor; Jen
Barblan, Majority Counsel; Molly Boyl, Majority Senior Counsel
and Parliamentarian; Lawrence J. Brady, Majority Staff Director;
Caitlin Carroll, Majority Deputy Press Secretary; Sharon Casey,
Majority Senior Assistant Clerk; Steve Castor, Majority General
Counsel; John Cuaderes, Majority Deputy Staff Director; Carlton
Davis, Majority Senior Counsel; Adam P. Fromm, Majority Director
of Member Services and Committee Operations; Linda Good, Major-
ity Chief Clerk; Tyler Grimm, Majority Professional Staff Member;
Christopher Hixon, Majority Deputy Chief Counsel, Oversight;
Mark D. Marin, Majority Director of Oversight; Tamara Alexander,
Minority Counsel; Krista Boyd, Minority Deputy Director of Legis-
lation/Counsel; Beverly Britton Fraser, Minority Counsel; Jennifer
Hoffman, Minority Communications Director; Elisa LaNier, Minor-
ity Director of Operations; Dave Rapallo, Minority Staff Director;
and Cecelia Thomas, Minority Counsel.

Chairman IssA. Good morning. The committee will come to order.

We on the Oversight and Government Reform Committee exist to
secure two fundamental principles: first, Americans have a right to
know that the money Washington takes from them is well spent
and, second, Americans deserve an efficient, effective Government
that works for them. Our duty on the Oversight and Government
Reform Committee is to protect these rights. Our solemn responsi-
bility is to hold Government accountable to taxpayers, because tax-
payers have a right to know what they get from their Government.
It is our job to work tirelessly in partnership with citizen watch-
dogs to deliver the facts to the American people and bring genuine
reform to the Federal bureaucracy.
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Today’s hearing represents what we would consider the front line
in the whistleblower protection issue. This committee’s efforts, both
in bipartisan legislation, the first time in more than a decade, to
pass new whistleblower protection and our recognition that we
need to hold Government accountable to the American people by
protecting whistleblowers when they allege or uncover wrongdoing.
This committee, on a completely nonpartisan basis, has always
sought to protect whistleblowers. Whether they come forward in a
Republican administration or Democratic administration; whether
it points to the Oval Office or just to the office next door for some
harassment, whistleblowers deserve to be heard and protected.

Two weeks ago, the Department of Energy inspector general
issued a management alert warning about Bonneville Power. We
do not seize on every management alert. We consider the seven day
notification and these kinds of alerts as an opportunity to ask
should we look into this, can we make a difference, is it appro-
priate for us to act, because what we see could go beyond the four
corners of the particular agency or because there is more beneath
the surface. In this case, the most important question for us is
when Bonneville Power apparently and deliberately began
disadvantaging veterans and other applicants. They did something
that goes at the very heart of the Federal employment and hiring
systems.

There are more or less one million Americans who put on a uni-
form every year and two million who do not. All of them are Fed-
eral employees. But a large number have done both. We have been
well served by men and women who serve our Country at the risk
of life and limb, and then go on to have short, medium, or very long
careers of public service in our civilian workforce. Certainly, at the
Department of Defense, the nexus between what they learned on
active duty and what they do helping those who are still on active
duty is critical.

At the Post Office, the largest single employer of veterans, men
and women every day trust that their mail will be delivered by peo-
ple whose integrity is shown by their willingness to put their life
on the life.

Let me be perfectly clear. The primary concern we have today is
the apparent retaliation against whistleblowers. It is illegal and we
won’t stand for it. We want to make sure the truth gets to the
American people. We clearly believe in this case there are two
issues: protect the whistleblowers and send a strong message from
this committee that the special and earned status of hiring for our
veterans is in fact codified in law and universally believed by peo-
ple on this side of the dais.

Consequently, this hearing will be the beginning of what will be
a dual investigation, one working hand in hand with the IG, one
in which, as my ranking member and I coined in an earlier inves-
tigation, we will look over his shoulder.

However, we reserve the right to go independent if necessary. We
do so because there are two issues. When it comes to investigating,
IGs have certain privileges and authorities, but not as many as we
have here. For that reason, at the beginning of this hearing I want
to make it clear if the IG does not get full cooperation in the inves-
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tigation, or if for any reason someone falls outside the ability for
the IG to get testimony, we will back that authority up.

The Department of Energy’s recent reversal of the retaliation
against personnel is a positive step. I don’t want to let that go un-
noticed, but make no mistake: we expect people not just to be rein-
stated, but to be treated in a genuine, appropriate way as people
who have done the right thing, not people who have broken some
sort of silence within any agency.

With that, I thank our panelists and ask the ranking member for
his opening statement.

Mr. CumMMINGS. Thank you very much, Mr. Chairman.

Today we are here discussing a preliminary management alert
issued by the inspector general of the Department of Energy on
July 16th related to the Bonneville Power Administration, also
known as BPA. For those not familiar with BPA, it is a unit of the
Department of Energy based in Portland, Oregon that is self-fund-
ed and receives no appropriation. It has approximately 3,100 em-
ployees, with no political appointees, and it supplies electricity
from hydro and other types of power plants to western States, in-
cluding California, Idaho, Nevada, Oregon, Utah, Washington, Wy-
oming, and parts of Montana.

The IG’s alert covers two major allegations. First, it finds that
BPA engaged in prohibited personnel practices from November
20th, 2010, to June 2012. Specifically, the alert states that BPA’s
actions resulted “in the inappropriate exclusion of veterans and
other applicants from consideration for selection.” The second
major allegation is that “BPA initiated questionable adverse per-
sonnel actions” against employees who raised concerns about hiring
problems with the IG and others.

The IG alert says this: While we are not in a position at this
point to conclude that the actions taken thus far are retaliatory in
nature, we are deeply concerned.

I am also very concerned. We are fighting a war that has lasted
more than a dozen years. American soldiers are arriving home
every day and they face common worries in my district and dis-
tricts all over the Country. They ask themselves: How will I sup-
port myself when I take off these fatigues? How will I support my
family when I hang up the boots?

For their service and sacrifice, words of thanks from a grateful
Nation are not nearly enough. We need to continue moving service
members from our armed forces to our workforces as seamlessly as
possible.

In addition, our committee, in particular, takes very seriously its
role with regard to protecting whistleblowers. I do not want to get
ahead of the evidence or the IG’s investigation, and I understand
that there have not been any findings of retaliation, but we have
to treat these allegations carefully, responsibly, and thoroughly. If
allegations of discrimination against veterans or retaliation against
whistleblowers prove true, those responsible must be held account-
able for their actions.

Despite these troubling allegations, I am encouraged with the
proactive nature of the IG’s investigation and the very swift re-
sponse of the Department of Energy. The IG made two preliminary
recommendations in the alert while they continue the investiga-
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tion. First, they recommended that all ongoing disciplinary actions
against BPA staff be suspended until the IG completes its work
and issues its final results. Second, they recommended that any
employees facing removal or suspension be temporarily restored to
their positions.

In response, the Department not only implemented these rec-
ommendations, but took a number of additional steps to aggres-
sively address these issues. The deputy secretary named a new act-
ing administrator of BPA, instructed the new administrator to im-
mediately direct all employees to fully cooperate with the IG, initi-
ated an immediate review of BPA management, and suspended all
adverse personnel actions pending further review.

Let me read the IG’s very positive assessment of the Depart-
ment’s actions to date: “The Department expresses concurrence
with the facts presented, the conclusion reached, and the rec-
ommendations provided in its management alert. Notably, the De-
partment initiated immediate corrective actions which were fully
responsive to our findings and recommendations.”

Finally, I understand the limitations of today’s hearing. The IG’s
conclusions are preliminary. The IG has made it clear that the in-
vestigation is ongoing and we will look forward to a final report
when the investigation concludes. Also, because we do not have
final conclusions, we understand that today’s witnesses may not be
able to discuss some issues due to the Privacy Act and other con-
straints.

With that, I thank the witnesses for their participation in today’s
hearing and I look forward to the testimony.

With that, I yield back.

Chairman IssA. Thank you.

All members will have seven days within which to submit their
opening statements.

We now welcome our first panel of witnesses.

The Honorable Daniel Poneman is Deputy Secretary of the
United States Department of Energy. Welcome.

The Honorable Gregory Friedman is the Inspector General of the
United States Department of Energy and the primary reason we
are here today. Welcome.

Anita Decker is the Chief Operating Officer for the Bonneville
Power Administration, or was, and we will discuss that further.

Pursuant to the committee rules, I would ask all three of you
please rise to take a sworn oath, and raise your right hands.

Do you solemnly swear or affirm the testimony you are about to
give will be the truth, the whole truth, and nothing but the truth?

[Witnesses respond in the affirmative.]

Chairman IssA. Thank you. Please be seated.

Let the record reflect that all witnesses answered in the affirma-
tive.

Pursuant to ensuring that all witnesses are ready and able to
give testimony, I have just a few questions that are going to be re-
quired for Anita Decker.

We have been informed that DOE believes you are appearing in
your personal capacity. Were you told that?

Ms. DECKER. Yes, I was.
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Chairman IssA. Ms. Decker, you are currently employed by the
Bonneville Power Administration, is that correct?

Ms. DECKER. Yes, Mr. Chairman.

Chairman IssA. Ms. Decker, you are currently being paid by Bon-
neville Power Administration, is that correct?

Ms. DECKER. This is correct.

Chairman IssA. When were you first hired by Bonneville Power
Administration?

Ms. DECKER. In October of 2007.

Chairman IssA. Thank you. Have you been an employee of Bon-
neville Power Administration since then continuously?

Ms. DECKER. Mr. Chairman, there was a period of time when I
was on a detail assignment for the Western Area Power Adminis-
tration, from August of 2012 until April of 2013.

Chairman IssA. And that falls within what many of us think of
as Bonneville Power, this group of related organizations, is that
correct?

Ms. DECKER. The Western Area Power Administration is not.

Chairman ISSA. It is not Bonneville, but it is one of the four.

Ms. DECKER. Correct.

Chairman IssA. Okay. And this was an assignment that Depart-
ment of Energy chose, to have you move from one to the other and
had to be approved?

Ms. DECKER. That is correct.

Chairman IssA. Okay. And I will ask this because it is required.
Bonneville Power is part of the Department of Energy, is that cor-
rect?

Ms. DECKER. That is correct.

Chairman IssA. The Western Area Power Administration is part
of the Department of Energy, is that correct?

Ms. DECKER. That is correct.

Chairman IssA. And the Department of Energy is part of the Ex-
ecutive Branch. I will answer yes for that one.

Did the Department of Energy pay for your transportation here
today, as far as you know, either directly or through Bonneville
Power?

Ms. DECKER. Mr. Chairman, yes.

Chairman ISSA. Are you receiving per diem for your travel here
today, as far as you know?

Ms. DECKER. Mr. Chairman, yes.

Chairman IssA. When were you placed on administrative leave?

Ms. DECKER. Mr. Chairman, I was placed on administrative
leave on July 15th, 2013.

Chairman IssA. And roughly when do you believe you were re-
stored from that position?

Ms. DECKER. So, Mr. Chairman, I was restored on Sunday after-
noon in order to just prepare for testimony and to appear today.

Chairman IssA. Okay. Did you have access to official emails in
preparation for today’s hearing?

Ms. DECKER. Yes, I did.

Chairman IssA. Were you instructed by the Department of En-
ergy that you are here today only in your personal capacity? I
asked this before.

Ms. DECKER. Mr. Chairman, that is correct.
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Chairman IssA. Who gave you that instruction?

Ms. DECKER. The instruction was provided by one of the Depart-
ment of Energy’s general counsel to my counsel.

Chairman IssaA. Okay.

Deputy Secretary Poneman, were you aware of that instruction?

Mr. PONEMAN. Mr. Chairman, when I read Ms. Decker’s testi-
mony last evening was when I saw the comment about the personal
capacity. That was the first time I had heard about that.

Chairman ISSA. So you weren’t consulted in this process?

Mr. PONEMAN. No. And there is a difference as I asked the ques-
tion, because I hadn’t seen it before. As I understood it when I
asked our own staff, Ms. Decker is speaking in her capacity of her
personal actions in this matter, but not as an individual citizen. In
other words, she is restored to her Bonneville employee status to
precisely cooperate with this committee.

Chairman IssA. And I will shortcut as quick as I can through
these questions.

Do you, Secretary Poneman, understand that there would be any
restrictions on her full ability to answer about what she did in her
official capacity during her entire tenure with the Department of
Energy?

Mr. PONEMAN. Neither she nor anyone else would have any such
restriction, sir.

Chairman IssA. Do you agree that when someone is asked ques-
tions about what they saw, heard, and observed or did during the
time in which they were a Federal employee, that is not a personal
statement but, rather, an answer as to their professional activities?

Mr. PONEMAN. If the question is about professional activities, by
definition that is what they are talking about.

Chairman IssA. Okay. And the reason I have gone through this
is it the chairman’s decision that Ms. Decker, from what I can de-
termine, is here as a Federal employee, in no way in a personal ca-
pacity. To the best of my knowledge, no one on the dais has any
questions as to your activities outside of your official capacity as a
Government employee. So although general counsel often makes
statements, I want to make it clear, and if there is any question
or dissent, I want to hear it, that, as Federal employees, you are
here to represent the positions you have and the observations you
have, and in no way is that personal.

Now, Secretary, you will speak on behalf of the Department of
Energy from the standpoint of your opening statement and cleared
activity. Is that your understanding?

Mr. PONEMAN. Yes, sir.

Chairman IssA. Okay.

So I will recognize the ranking member if he has any questions.

Mr. CUMMINGS. I have a number of questions.

Chairman IssA. I wanted to make sure this was clear, because
we often do bring people in personal capacity. Whistleblowers, for
example, are not here in their personal capacity, they are here on
behalf of their activities related to the official activity. I wanted to
make sure there was no misunderstanding that Ms. Decker is here
as a Federal employee, here to discuss her activities as one of the
many people we are very proud of as Federal employees with a
long career, and not in some sort of non-Government way. And per-
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haps lawyer have a technical understanding that I don’t, but our
counsels could find no basis for the word personal to be used.

Understanding, Ms. Decker, you do not speak on behalf of the
Department of Energy, but you do speak on behalf of an organiza-
tion you ran, and that is in both of your capacities.

M;‘ Friedman, do you have any questions on this line of clarifica-
tion?

Mr. FRIEDMAN. I do not, Mr. Chairman.

Chairman IssA. Thank you.

Mr. Cummings.

Mr. CuMMINGS. Ms. Decker, first of all, thank you for being here.
I think we can be even clearer, no matter what the terms are. You
said that you were put on administrative leave, I think you said,
on July 15th?

Ms. DECKER. That is correct.

Mr. CUMMINGS. And then you said that you were restored last
Sunday, is that right?

Ms. DECKER. That is correct.

Mr. CUMMINGS. About what time was that? Somebody called you?

Ms. DECKER. Yes. I want to say that it was about 11:30 or so on
Sunday morning, Sunday afternoon.

Mr. CuMMINGS. All right. But then you said that you were re-
stored so that you could come back to do this hearing, is that right?
What did you say?

Ms. DECKER. So, representative, what I understand is I was
taken off of administrative leave for the sole purpose of preparing
testimony for this hearing, and that when I returned to Portland
I will be placed back on administrative leave.

Mr. CuMMINGS. All right. So now, with regard to your testimony,
you mentioned in your personal capacity. Did you mention that? I
think the chairman talked about it, personal capacity. Were you
told that that is the range of your testimony would be, you would
be testifying in your personal capacity?

Ms. DECKER. Yes, that is correct. What I was told was I would
be testifying in my personal capacity of my personal knowledge and
that I would not be speaking on behalf of Bonneville, and that DOE
would be the spokesperson for Bonneville.

Mr. CuMMINGS. Based upon what you just said, do you feel lim-
ited in what you can say today? Do you believe that you are being
limited in what you can say?

Ms. DECKER. I don’t believe I am being limited in what I can say,
but I would reiterate the instructions I have been told is that I am
not speaking for DOE in regard to Bonneville.

Mr. CUMMINGS. So going back to what the chairman said, so we
won’t get caught up in legalese, and correct me if I am wrong, you
feel that you are free today to speak under oath about what you
have observed, what you have experienced, what you have seen in
your ?capacity as an employee of Bonneville? Is that a fair state-
ment?

Ms. DECKER. Representative, what I would say is that my per-
sonal knowledge does include what I have experienced, what I have
felt, and what I have done while I have been at Bonneville, so I
would say yes.

Mr. CUMMINGS. Very well.
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And, Mr. Poneman, you said that you had no knowledge of this
personal capacity situation? You did not?

Mr. PONEMAN. When I saw Ms. Decker’s testimony last night,
that was the first time I either saw or heard the phrase, sir.

Mr. CUMMINGS. So you just heard what she said, did you not?
Did you hear what she said?

Mr. PONEMAN. Yes, sir.

Mr. CUMMINGS. And does that sound reasonable?

Mr. PONEMAN. To me, sir, it is pretty simple. And without get-
ting caught up in the legalese, precisely because our policy is, and
will always be, any Bonneville or any DOE employee has full free-
dom to cooperate with any proper investigation such as this one,
it is to that purpose that Ms. Decker was restored. She was not re-
stored in the other capacities of chief operating officer and so on.
So I think the confusion might be the word personal refers to her
personal knowledge of what happened, anything that is of interest
to this committee. But in terms of the broader operations of Bonne-
ville today over supply, Columbia River Treaty, all of that stuff is
not within the scope of the restored

Chairman IssA. The good news is we are not going to ask about
what the current load is with certain units offline or the capacity
of transmission lines.

Mr. PoNEMAN. I know you know about these things, Mr. Chair-
man.

Chairman ISsA. I do serve on the other committee, and some day
we may——

Mr. PONEMAN. I recall. I recall, sir.

Mr. CUMMINGS. This is my last question. I note that there is a
management alert and this management alert, on page 5, there is
an attachment, and I am pointing this to you, Mr. Poneman. It
says the deputy secretary also directed the administrator to imme-
diately convey to all BPA employees that they can cooperate freely
with the OIG and other investigations without fear of retaliation.

You are familiar with that?

Mr. PONEMAN. Yes, sir.

Mr. CuMMINGS. Is that accurate?

Mr. PONEMAN. Yes, sir.

Mr. CUMMINGS. Very well.

Chairman IssA. I thank the gentleman.

We now recognize our first witness, Mr. Friedman.

STATEMENT OF THE HONORABLE GREGORY H. FRIEDMAN

Mr. FRIEDMAN. Chairman Issa, Ranking Member Cummings, and
members of the committee, I appreciate the opportunity to testify
at your request on the Office of Inspector General’s July 2013 Man-
agement Alert concerning alleged whistleblower retaliation and
prohibited personnel practices at the Bonneville Power Administra-
tion. Bonneville and its nearly 3100 Federal employees are respon-
sible for marketing electric power to all or parts of seven or eight
States in the Pacific Northwest.

My office is currently reviewing allegations that Bonneville en-
gaged in inappropriate hiring practices that violated the rights of
applicants for Federal positions, most notably applicants entitled to
veterans’ preference. During this review, we learned that Bonne-
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ville employees who had raised questions regarding violations of
personnel practices may have been subjected to retaliation and that
several of these individuals had already filed retaliation complaints
with the U.S. Office of Special Counsel.

As troubling as we found these allegations to be, our concern in-
tensified when, in July of this year, Bonneville employees indicated
that additional retaliatory actions were imminent. We deemed the
sources of the allegations to be credible. Thus, we brought this
matter to the attention of the Department’s senior leaders in the
July 16, 2013 Management Alert. We used management alerts in
time-sensitive situations that require immediate management con-
sideration. We concluded that expedited action to protect the in-
volved Bonneville employees was of paramount importance. The
Management Alert included recommendations to ensure that all
Bonneville employees feel that they can report potential wrong-
doing in an atmosphere free from retaliation.

Commenting on the Alert, the Department concurred with the
facts, conclusions, and recommendations, and the Department out-
lined a list of corrective actions that had been taken or were to be
taken, and informed us that the deputy secretary directed the ad-
ministrator to convey to all Bonneville employees that they can co-
operate freely with the OIG and other investigations without fear
of retaliation.

I would like to address the status of our ongoing work regarding
the core allegation that Bonneville had engaged in inappropriate
hiring practices.

As background, on May 11, 2010, the president issued a memo-
randum requiring the use of category rating for personnel recruit-
ment and hiring. One objective was to increase the candidate selec-
tion pool while still complying with merit system principles, includ-
ing veterans’ preference. Thus, as of November 1st, 2010, Bonne-
ville was required to use category rating to rank candidates for
competitive positions. One critical component of this process is that
the quality category definitions, the basis for formulating the best
qualified lists at Bonneville, must be developed before the vacancy
announcement goes public and cannot be changed once the vacancy
is opened. This is to assure fairness, equity, and consistency.

As noted, it was alleged that Bonneville’s practices had effec-
tively disadvantaged job applicants, most notably those entitled to
veterans’ preference. We found the Department had received the
same allegations and initiated a review of relevant hiring actions
in Bonneville’s policies and practices. This resulted in the February
2013 memorandum to my office in which the Department itself
identified prohibited personnel practices at Bonneville which it de-
scribed as systemic.

We promptly initiated a review to determine the underlying
causes of these problems. Our preliminary findings validated the
concern that Bonneville had adjusted quality category definitions
after vacancy announcements were closed and applications were re-
ceived. These matters have also been the subject of internal re-
views by Bonneville itself and by the U.S. Office of Personnel Man-
agement.

These examinations have been extremely revealing. Our summa-
rization of the data developed by Bonneville shows that it had en-
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gaged in inappropriate personnel practices in 65 percent of its com-
petitive recruitments, that is, 95 of 146 cases, conducted from No-
vember 2010 to June 2012, confirming, in essence, the allegation
that the best qualified list had been modified after applications
were received. Clearly, as a consequence, veterans and other appli-
cants were inappropriately excluded from consideration for job se-
lection.

As has been noted, our review is still in process and, therefore,
the statistical analysis that I just gave you may change as new in-
formation becomes available and as we analyze the new informa-
tion.

We were told that Bonneville changed its work processes and
issued new guidance in May 2012 to stop these practices; however,
most importantly, Bonneville failed to take required action to notify
the negatively impacted applicants and address the impact associ-
ated with the prohibited practices. As of June 2013, Bonneville’s
hiring authorities have been suspended. These actions were taken
because both OPM and the Department concluded there were
major errors in Bonneville’s personnel files.

Our emphasis was and remains establishing the cause of the im-
proper practices, and I would like to stress again that our Manage-
ment Alert was preliminary. Our work with regard to the sub-
stances of these allegations is not complete and it continues. Addi-
tional interviews and document searches are underway. We intend
to complete the effort as promptly as possible.

Mr. Chairman and members of the committee, this concludes my
statement. I would be happy to answer any questions that you may
have.

[Prepared statement of Mr. Friedman follows:]
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Mr. Chairman and Members of the Committee, I appreciate the opportunity to testify at your request
on the Office of Inspector General’s (OIG) July 2013 Management Alert concerning alleged
whistleblower retaliation and prohibited personnel practices at the Bonneville Power

Administration.

Bonneville, a component of the Department of Energy, was established in 1937 as a self-funding
agency that covers its approximately $4.4 billion in annual costs by marketing electric power to all
or parts of eight states in the Pacific Northwest. This electric power is generated by 31 Federal
hydroelectric projects operated by the U.S. Army Corps of Engineers and the Bureau of
Reclamation, one non-Federal nuclear plant and several small non-Federal power plants.

Bonneville is responsible for the sale and transmission of nearly one-third of the electric power used

in the region it serves. These responsibilities are carried out by nearly 3,100 Federal employees.

Allegations of Retaliation

The OIG is currently conducting a review of allegations that Bonneville engaged in inappropriate
hiring practices. Specifically, it has been alleged that the rights of applicants for Federal positions
were violated, most notably applicants entitled to veterans’ preference. During the course of this
review, as a result of several interviews, we learned that Bonneville employees who had raised
questions to their management regarding violations of personnel practices may have been subjected
to retaliation. We were told that several of these individuals had already filed retaliation complaints

with the U.S. Office of Special Counsel.

We found these allegations to be troubling. Our concern intensified when, in late June and early
July of this year, Bonneville employees indicated that additional retaliatory actions were imminent.
We deemed the sources of the allegations to be credible. Thus, we chose to bring the matter to the

attention of the Department’s senior leaders in a July 16, 2013, Management Alert.! The

* Management Alert on Allegatians Regarding Prohibited Personnel Practices at the Bonneville Power Administration
(DOE/IG-0891, July 2013}, available at: htipi//energy.gov/sites/prod/files/2013/07/f2/1G-0891.0df.

1
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Management Alert is a reporting mechanism that we use in time-sensitive situations which, in our
judgment, require immediate management consideration. Given the circumstances, we concluded
that the threshold had been met in this case and that protecting the involved Bonneville employees

was of paramount importance. In the Management Alert, we recommended that:

1. All ongoing disciplinary actions of the Bonneville Human Capital Management staff should
be suspended until our inquiry has been completed and the final results have been provided
to the Department for full consideration; and

2. In the case of individuals removed or on administrative leave pending removal, those

employees should be temporarily restored to their positions.

We provided a draft of the Alert to the Department on July 11, 2013. On July 15, 2013, we
received comments in which the Department expreésed its concurrence with the facts, conclusions
and recommendations provided in the Alert. The Department outlined a list of corrective actions
that either had been taken or were to be taken. These included: (1) a request to Bonneville for all
documentation related to proposed adverse actions against two Bonneville employees; (2)
suspension of Bonneville’s authority to take any adverse actions against another employee; and, (3)
direction to Bonneville to stop any proposed removals and to provide the Department with all
information on any adverse actions in process or under consideration, The Department informed us
that the Deputy Secretary directed the Administrator of Bonneville to take no adverse personnel
actions against employees and to immediately convey to all Bonneville employees that they could

cooperate freely with the OIG and other investigations without fear of retaliation.

Hiring Reform and Authorities

As background, on May 11, 2010, the President issued a memorandum, Improving the Federal
Recruitment and Hiring Process, requiring all executive Federal agencies to use “category rating”
for personnel recruitment and hiring. This approach had several objectives, one of which was to
increase the candidate selection pool while still complying with merit system principles and other

requirements of Title 5, United States Code, including veterans® preference. The Office of
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Personnel Management (OPM) delegated the competitive hiring authority to the Department of
Energy and the Department, in turn, delegated this same authority to Bonneville. Effective
November 1, 2010, Bonneville was required to use category rating to rate and rank candidates for
competitive positions. Although category rating has many nuances and subtleties, one critical
component is that the quality category definitions, the basis for formulating the applicant “best
qualified list” at Bonneville, must be developed before the vacancy announcement goes public and
cannot be éhanged once the vacancy is opened. This is to ensure that all candidates are treated

fairly and equitably.

Allegations Concerning Personnel Practices

I would like to address the status of our work with regard to the core allegations that Bonneville had
engaged in prohibited or inappropriate hiring practices, specifically by changing the quality
category definitions, The complainants raised the concern that these practices had effectively
disadvantaged job applicants, most notably those entitled to veterans’ preference under both OPM
and Department of Energy policies and regulations. We found that the Departfnem had received the
same allegations and initiated a review designed to examine relevant hiring actions and related
vacancy announcements, and to evaluate Bonneville’s policies and procedures. In February 2013,
the Department furnished its findings to the OIG. The Department concluded that the allegations

had merit and identified systemic, prohibited personnel practices.

The OIG promptly initiated a review to determine the underlying causes of the alleged prohibited
personnel violations, Qur preliminary findings validated the Department’s conclusion that
Bonneville had engaged in potential prohibited personnel practices by adjusting quality category
definitions after vacancy announcements were closed and applications were reviewed. We noted
that Bonneville employees responsible for rating and ranking applicants relied on informal,
undocumented procedures in this regard. Bonneville claimed that its goal was to present selection

officials with “manageable” applicant pools.
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Our emphasis was, and remains, establishing the proximate cause of the improper practices. Let me
stress, as noted in our Management Alert, that our work with regard to the substance of these
allegations is not complete. Any information that was provided in the Alert or any information that
is included in my testimony today is based on preliminary work products that have yet to be
finalized. Additional interviews and document searches are underway. We intend to complete this

effort as promptly as possible.

In addition to our own work and the review by the Department cited previously, this sitaation has
been the subject of internal reviews by Bonneville itself and an examination by OPM. Final results
of the OPM review have yet to be released in a formal report. Taken collectively, these
examinations have been very revealing. For example, Bonneville’s own data shows that it had
engaged in inappropriate personnel practices in 65 percent (95 of 146 cases) of its competitive
recruitments conducted from November 2010 to June 2012. The data, in essence, confirmed the
allegation that the best qualified lists had been modified after applications were received, which was
in direct contravention of OPM and Department policy. As a result, veterans and other applicants
were inappropriately excluded from consideration for job selection. We were told that Bonneville
changed its work processes and issued new guidance in May 2012 to stop these practices.
However, it appeared that Bonneville failed to take required action to notify the negatively affected

applicants and-address the impact associated with the prohibited practices.

As of late June 2013, Bonneville’s hiring authorities have been suspended. These actions were
taken because both OPM and the Department concluded that there were major errors in the vast

majority of the Bonneville files reviewed.

These are serious matters. As indicated, our work in this area continues and we will complete a

report of our findings as quickly as possible.
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Mr. Chairman and Members of the Committee, that concludes my statement and I will be happy to

answer any questions you may have.
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Chairman IssA. Thank you.
Secretary Poneman.

STATEMENT OF THE HONORABLE DANIEL B. PONEMAN

Mr. PONEMAN. Thank you, Chairman Issa, Ranking Member
Cummings, and distinguished members of the committee.

Before beginning my prepared remarks, I would like to pause to
acknowledge the untimely passing of Mr. Benjamin Cool, a Wilson
Construction employee who died earlier this week while working at
a Bonneville Power substation in Oregon. Our thoughts and pray-
ers go out to him and to his family. This tragedy starkly reminds
us of the dangers, as well as the awesome responsibility, for those
who work on our electric grid. It also reminds us of how important
it is to make that extra effort to do our job safely and always to
look for ways to improve our performance, and, indeed, our man-
agement principles tell us that we must do our work safely and
continuously improve in our efforts.

I have been invited here today to discuss the Bonneville Power
Administration and the allegations of questionable personnel prac-
tices at BPA. The Department of Energy takes these allegations
very seriously. We share the committee’s deep concern regarding
the inspector general’s preliminary findings. We have responded
forcefully to those findings and continue to provide assistance to
aid in the completion of the IG’s investigation of BPA. We also con-
tinue to provide guidance and support to BPA management as they
carry on the work of BPA in all of its dimensions, including human
capital management, but extending to the full suite of BPA mis-
sions and all of their diversity.

In the matter being reviewed by this committee, as the IG recog-
nized, the Department initiated immediate corrective actions which
were fully responsive to its findings and recommendations so far.
As the IG continues its investigation, we look forward to a full ac-
counting of the facts so we can carefully consider and implement
any actions that may be appropriate.

The history of BPA dates to 1937, when President Franklin Roo-
sevelt signed the Bonneville Project Act to deliver the massive ben-
efits of Columbia River hydro power, clean, inexpensive electricity
to citizens of the Pacific Northwest. Four years later, BPA hired
Woody Guthrie to write 26 songs in 30 days about the Columbia
River hydro system for the princely sum of $266.66. This is an or-
ganization, in short, Mr. Chairman, with a great history and a
great tradition, and it has played a major role in the development
of the Pacific Northwest.

For all its storied past, Bonneville remains vitally important
today in serving the energy needs of the citizens of the Pacific
Northwest. Specifically, it markets wholesale electric power from
31 Federal hydro power projects in the Columbia River basin.
While part of DOE, BPA, as Mr. Cummings has noted, is self-fund-
ing and covers its costs by selling its products and services to rate-
payers and through borrowing from the U.S. Treasury.

In 2012, DOE received a complaint alleging prohibited personnel
practices at BPA and provided this information to the inspector
general. The inspector general informed the Department that it
had also received a similar complaint. The IG subsequently re-
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quested that DOE review these matters. DOE conducted a review
of the hiring cases identified in the initial complaint and briefed
the IG on the findings. Included in the Department’s findings was
concern that BPA had not followed the personnel requirements re-
lated to veterans’ hiring practices.

Based on these initial findings, DOE took a series of actions to
address the situation at BPA. First, DOE required BPA to submit
all cases involving hiring from the general public to DOE for re-
view and concurrence before proceeding; second, DOE subsequently
formally suspended the BPA administrator’s authority to conduct
hires from the general public; and, third, based on the preliminary
findings from the June 2013 audit, DOE formally suspended BPA’s
?uthority to conduct hiring from within the existing Federal work-
orce.

Based on its June 2013 audit, DOE also outlined steps BPA
needed to take to correct its hiring procedures. DOE continues to
provide support to BPA to assist Bonneville in taking corrective ac-
tions as needed and to develop and implement sound human re-
source processes and procedures.

As the committee is aware, the IG and others have also indicated
there were allegations of retaliation against BPA employees who
were cooperating with the IG’s investigation. Let me be clear. DOE
is strongly committed to a workplace where all workers are free to
speak out, voice concerns, or lodge complaints without fear of retal-
iation. For this reason we were seriously concerned when we
learned, after the fact, that BPA had issued a notification of pro-
posed removal against a potential whistleblower. DOE then took
swift and decisive action.

First, DOE requested that BPA provide all documentation associ-
ated with proposed adverse actions; second, DOE temporarily sus-
pended BPA’s authority to take any adverse personnel actions and
instructed BPA to provide DOE headquarters with all information
on any adverse actions in process or under consideration; third, as
has been noted already, I directed the administrator of BPA to take
no adverse personnel actions against BPA employees, to imme-
diately suspend any such actions that had already been taken, and
to instruct any such employee then on administrative or any other
type of leave to return to work immediately. I also directed the
BPA administrator to provide a full, prompt report of any actions
that conceivably could fall into these categories. Furthermore, I di-
rected the administrator to immediately convey to all BPA employ-
ees that they can cooperate freely with IG and other investigations
without fear of retaliation. Finally, I sent a team to BPA to conduct
a management review and named Elliott Mainzer as acting admin-
istrator of BPA on an interim basis.

In conclusion, we recognize the committee’s interest in this mat-
ter and share your objective of remedying any deficiencies in per-
sonnel practices at BPA. We look forward to a full accounting of
the facts once the IG’s investigation is complete so that we can
evaluate the situation and, as necessary, build on the steps already
taken to assure that BPA staff understand Federal hiring rules and
have the capability and systems in place to implement them appro-
priately. BPA remains committed to performing its mission and to
serving the Nation, the region, and its customers while ensuring
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continuity and stability in its operations. The Department will be
working actively to support Bonneville as it continues to fulfill
these vital responsibilities and to make progress on critical issues
facing the organization and the region. We are all grateful for the
dedicated service of the thousands of BPA employees who strive
every day to fulfill their mission.

Mr. Chairman and members of the committee, this completes my
prepared statement. I would be happy to answer your questions at
this time.

[Prepared statement of Mr. Poneman follows:]
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Statement of Daniel Poneman
Deputy Secretary
U.S. Department of Energy

Before the
Committee on Oversight and Government Reform

U.S. House of Representatives
August 1, 2013

Thank you, Chairman Issa, Ranking Member Cummings, and members of the Committee. Iam here
today to discuss the Department of Energy’s (DOE) Bonneville Power Administration (BPA) and
the allegations of prohibited personnel practices at BPA detailed in the recent Management Alert
issued by DOE’s Office of the Inspector General (IG).I

DOE takes these allegations very seriously, and we share the Committee’s deep concern regarding
the IG’s preliminary findings of questionable personnel practices. We have responded forcefully
and continue to work cooperatively to aid and assist in the completion of the IG’s investigation of
BPA. As the IG recognized, the Department “initiated immediate corrective actions which were
fully responsive to [its] findings and recommendations” so far. As the IG continues its
investigation, the Department looks forward to a full accounting of the facts so we can carefully
consider any actions that may be appropriate.

Bonneville Power Administration

Based in the Pacific Northwest, BPA markets wholesale electric power from 31 federal
hydropower projects in the Columbia River Basin, one nonfederal nuclear plant and several small
nonfederal power plants. The federal dams are operated by the U.S. Army Corps of Engineers and
the Department of the Interior’s Bureau of Reclamation.

BPA sells power to electric cooperatives, municipalities, public utility districts, federal agencies,
investor-owned utilities, direct service industries, port districts and tribal utilities. In addition, BPA
operates and maintains 15,272 miles of transmission lines including 75 percent of the regions high-
voltage transmission lines. BPA provides service to 483 transmission customers. Its service
territory encompasses some 300,000 square miles and includes Idaho, Oregon, Washington,
western Montana and parts of eastern Montana, California, Nevada, Utah and Wyoming. While a
part of the DOE, BPA is self-funding and covers its costs by selling its products and services to
ratepayers and through borrowing from the U.S. Treasury.

Allegations of Prohibited Personnel Practices at BPA
BPA’s Federal workforce is administered under the civil service laws in Title 5 of the United States

Code. Under Title 5, the Office of Personnel Management {OPM) has the ability to delegate to
federal agencies most hiring and employment authorities—including the authority to hire Federal

! DOE/IG-0891, Management Alert, “Allegations Regarding Prohibited Practices at the Bonneville Power
Administration,” July 2013.
2
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employees, process personnel actions, establish and set pay, and administer labor and employee
relations activities. OPM delegated all human resources authorities for the Department of Energy to
the Secretary of Energy, and the Secretary then delegated these authorities to the Department’s
Chief Human Capital Officer. The Chief Human Capital Officer has further delegated these human
resources authorities to other organizational elements within DOE, including BPA.

In 2012, DOE received a complaint alleging prohibited personnel practices at BPA and provided
this information to the IG. The IG informed DOE that it had also received a similar complaint and
subsequently requested that DOE review these matters. DOE conducted a review of the hiring
cases identified in the initial complaint and communicated with the 1G regarding its findings.
Included in the Department’s findings was concern that BPA had not followed the personnel
practice requirements of Title 5, OPM regulations, and DOE policies and procedures in exercising
its delegated authority to hire from the general public.

Based on initial findings, DOE took a series of actions to address the situation at BPA:

s On April 2, 2013, DOE required BPA to submit all cases involving hiring from the
general public to DOE for review and concurrence before proceeding, as set forth ina
memorandum to the Administrator of BPA and copied to OPM and IG.

o From April 22 through April 26, 2013, DOE participated in an OPM-led independent
" audit of BPA’s hiring practices. The final OPM audit report has not been issued.

e On May 23, 2013, based on its preliminary findings from the April audit, OPM de-
certified all BPA human resources employees that had been certified to process hiring
from the general public.

s On May 24, 2013, DOE formally suspended the BPA Administrator’s authority to
conduct hires from the general public, as set forth in a memorandum to the
Administrator of BPA and copied to OPM and IG.

s On May 29, 2013, DOE notified BPA that the Department’s regularly scheduled Human
Capital audit would be conducted from June 17 through June 21, 2013, two months
earlier than planned.

e OnJune 21, 2013, based on the preliminary findings from the Department’s June audit,
DOE formally suspended BPA’s authority to conduct hiring from within the existing
federal workforce, and to classify all positions, as set forth in 2 memorandum to the
Administrator of BPA and copied to OPM and 1G.

Based on DOE’s Human Capital Management Accountability Program audit, DOE outlined steps
BPA needed to take to correct improper hiring procedures and identified factors that would be
reviewed to assess compliance with federal hiring laws, rules, and regulations. DOE is continuing
to provide support to BPA’s human capital staff to assist them in taking corrective actions, as
needed, and developing and implementing sound human resource processes and procedures.
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Allegations of Retaliation at BPA

DOE is strongly committed to a workplace where all workers are free to speak out, voice concerns,
or lodge complaints—with the Department, Congress, or other entities—without fear of retaliation.
Consistent with that commitment, the Department directed the Administrator of BPA that there be
no retaliation against any employees who may have raised concerns regarding questionable
personnel practices at BPA. For this reason, we were seriously concerned when we learned, after
the fact, that BPA had issued a notification of proposed removal against a potential whistleblower.
DOE then took swift and decisive action:

e OnJuly 8, 2013, DOE requested that BPA provide all documentation associated with
proposed adverse actions against two employees on BPA’s Human Capital
Management staff that had recently come to the attention of DOE.

e OnJuly 9, 2013, DOE temporarily suspended BPA’s authority to take any adverse
personnel actions against BPA employees upon learning that BPA was on the verge of
proposing the removal of another BPA Human Capital Management employee. DOE
directed BPA to stop that proposed removal and provide DOE with all information on
any adverse actions in process or under consideration at BPA for further review.

e OnJuly 10, 2013, I directed the Administrator of BPA to take no adverse personnel
actions against BPA’s Human Capital Management employees, to immediately
suspend any such actions that had already been taken, and to instruct any such
employee then on administrative or any other type of leave due to a proposed removal
or suspension to return to work immediately. I also directed the BPA Administrator to
provide a full, prompt report of any actions that conceivably could fall into these
categories to the Department's Office of Human Capital Management. Furthermore, 1
directed the Administrator to immediately convey to all BPA employees that they can
cooperate freely with 1G and other investigations without fear of retaliation.

o Talso sent a team to BPA right away to conduct a management review.

o  OnlJuly 15, 2013, Elliot Mainzer was named Acting Administrator of BPA on an
interim basis.

e OnlJuly 19,2013, BPA Acting Administrator Elliot Mainzer sent an email to all BPA
employees “[reiterating] BPA’s absolute commitment to a workplace free of retaliation,
particularly against those who raise concerns. We protect the right of employees to
speak out, voice any concerns, or lodge complaints with any authoritative body as they
see fit, without fear of retaliation.”

Conclusion

BPA remains committed to ensuring continuity and stability in its operations and will be working
actively to make sure it continues to make progress on critical issues facing the organization and
the region. DOE is also committed to and has taken steps to ensure human resources offices within
the Department adhere to all laws and regulations, including veterans’ preference laws. We look
forward to a full accounting of the facts once the IG’s investigation is complete so that we can

4
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evaluate the situation and, as necessary, build on the steps already taken to assure that BPA staff
understand federal hiring rules and have the capability and systems in place to implement them
appropriately.

DOE will work with the Acting Administrator of BPA to act quickly and constructively to resolve
all the issues identified by the IG investigation, DOE’s and the Office of Personnel Management’s
Human Capital Management Accountability audits, as well as to take all appropriate steps pursuant
to the ongoing management review of BPA .We recognize the Committee’s interest in this matter as
well, and share your objective of remedying the any deficiencies at BPA. Mr. Chairman, and
members of the Committee, this completes my prepared statement. I would be happy to answer
your questions at this time.
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Chairman IssA. Thank you.
Ms. Decker.

STATEMENT OF ANITA J. DECKER

Ms. DECKER. Chairman Issa, Member Cummings, and distin-
guished members of the Committee on Oversight and Government
Reform, I am here as a result of acceptance of the chairman’s invi-
tation, which I initially declined. Given my limited ability to pre-
pare, the lack of final findings or resolution on personnel matters
at issue and my tenuous position of being on administrative leave
have given me pause.

On July 15th, as you have already established, I was placed on
administrative leave by DOE. The memorandum I received recites
allegations that BPA engaged in improper hiring practices, viola-
tions of veterans’ preference and merit system principles, and alle-
gations of whistleblower reprisal. There are no particular allega-
tions against me specifically.

I have not been allowed to access the BPA buildings, documents,
personnel, or computer systems up until this Sunday, so I have
only had limited time to prepare, so I hope you will give me a little
bit of grace for that.

I would like to state that I would never knowingly allow BPA to
implement policies or practices that violate Federal veterans’ hir-
ing. I am proud of BPA’s record of veteran hiring, both personally
and professionally. My father served in the U.S. Navy; my step-
brother retired from active duty as a U.S. Marine; my stepsister
left the Air Force after 14 years of service and then spent 19 years
in the U.S. Air Force Reserves, including being deployed to Iraq.
I have a stepson who served in the U.S. Navy who is now working
for the Post Office as a contractor. So the importance of veterans’
preference does not escape me; it has personal meaning for me. I
have actively supported veteran personnel and I was extremely
proud for Bonneville to be recognized for supporting veterans and
for me personally to be recognized by Bonneville’s veterans.

The main issue regarding BPA hiring practices had to do with
BPA’s interpretation and implementation in late 2010 of the cat-
egory rating process envisioned in the Improving the Federal Re-
cruitment and Hiring Process. BPA’s implementation of how to
apply the category rating was incorrect. That said, the issue that
was identified by BPA staff, identified by BPA staff in May of 2012.
At that time, more than a year ago, BPA stopped the practice that
was in question.

In July of 2012, I learned that either there had been or there
was going to be a complaint issued to the IG. I responded as de-
scribed in my written testimony. When I left Bonneville in August
of 2012 to serve as acting administrator of the Western Area Power
Administration at the request of DOE, I thought the hiring issues
would be timely resolved. Most importantly for me before I left was
the fact that the hiring practice that had disadvantaged both vet-
erans and non-veterans had been stopped.

I returned to Bonneville eight months later, in April of 2013.
Upon return I found that the reconstruction process, the required
process when a veteran has not been granted the proper pref-
erence, had not yet been completed. A variety of factors combined
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to delay that resolution, but both BPA and DOE have first at-
tempted to ensure that we have all of the issues that need to be
remediated for before we begin remediation.

With respect to the allegations of retaliations against whistle-
blowers, I can assure this committee that I take that very seriously
and I understand the sensitivities associated with protecting whis-
tleblowers. While the actions in question in the IG Management
Alert are in my line of responsibility, I am not the decision maker
of the proposed actions. While I might be aware of some of the ac-
tions, my primary interest was are those actions following the ap-
propriate personnel actions and processes that are designed to pro-
tect both the individual and the agency and taxpayers, and in this
case Bonneville’s ratepayers.

I also take performance management very seriously and believe
the Federal personnel system contains checks and balances in-
tended to protect the agency’s ability to fairly manage performance
and protect employees from retaliation. My personal belief, my
training, my legal advice from BPA counsel have made it very clear
there is zero tolerance for retaliation. It also counsels that making
a complaint or other protected activity does not insulate an indi-
vidual from performance accountability solely because that person
engaged in a protected activity such as complaints or cooperating
in an IG investigation.

In summary, in regard to retaliation, until the investigation, au-
dits, and legal determinations are final, jumping to conclusions is
inappropriate and may do unintended damage to effective and effi-
cient government and to public servants.

In regard to veterans, we made a regrettable mistake. We
stopped making that mistake over a year ago. I want to be part of
making this right.

Mr. Chairman, I am happy to answer any questions.

[Prepared statement of Ms. Decker follows:]
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Chairman Issa, Ranking Member Cummings and distinguished members of the
Committee on Oversight and Government Reform:

I submit my statement concerning the subject of this Committee hearing. [ am here this
morning as a result of my reluctant acceptance of the Committee’s invitation, which T -
initially declined given the limited ability to prepare, having to testify only from personal
knowledge and the tenuous position of being on administrative leave and with no final
findings available. On the advice of counsel, I am appearing rather than challenge the
authority of this Committee to require me to appear by subpoena under the circumstances
in which I find myself. Tam part of the Bonneville Power Administration (BPA)
management team; but I am here only in my personal capacity as DOE is the
spokesperson for BPA at this hearing and has informed me that I am only to speak from
my personal knowledge.

On July 15, 2013, T was placed on administrative leave by the Department of Energy.
While on administrative leave, [ am not allowed access to documents, personnel or the
BPA computer system. This past Sunday afternoon, I was restored to duty only for the
purpose of preparing my testimony and attending this hearing. I have now had access to
my email and some documents, On Tuesday aflernoon [ was granted access to speak to
some staff for the purpose of refreshing my recollection. I have realized the benefit of
review as some of my initial recall may have been inaccurate or incomplete. I will make
every effort to be accurate and complete in my responses to your questions today, but
please recognize that [ would have been better prepared if the circumstances had allowed
the opportunity for more complete preparation.

To elaborate, T was placed on administrative leave, according to a memorandum provided
me by DOE stating allegations that BPA engaged in improper hiring practices, violations
of veterans’ preference and merit system principles, and allegations of whistleblower
reprisal. When I return to Portland, 1 expect I will be placed again on administrative
leave.

I would like to say at the outset that I would never knowingly allow BPA to implement
policies or practices violating the federal policy supporting veterans hiring. Iam very
proud of BPA's record of veteran hiring, both professionally and personally. My father
served in the US Navy, | have a step-brother who is a retired US Marine, a step-sister
who left active US Air Force service after 14 years only to spend an additional 19 years
as part of the Air Force Reserves, including being deployed to Iraq, and a step-son who
served in the US Navy, so the importance of veterans preference has a personal meaning
to me. It's my understanding that BPA’s hiring of veterans has been roughly comparable
to other non-defense executive agencies. [ have actively supported veteran personnel
and was extremely proud to have received recognition for BPA and me personally for
support of veterans at BPA.,

The main issue regarding hiring practices had to do with BPA’s interpretation and
implementation in late 2010 of the category rating process envisioned in the May 11,
2010 memorandum for Improving the Federal Recruitment and Hiring Process. BPA's
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interpretation of how to apply category rating was incorrect. The issue was identified by
BPA staff in May of 2012. And, at that time--more than a year ago--BPA Human Capital
Management stopped the practices in question.

In July 2012 when I learned an employee had made or intended to make a complaint to
the DOE Inspector General, I requested a meeting of key BPA staff and counsel to review
what had occurred. BPA HCM had already begun reviewing past hiring actions to
identify impacts on veterans, but we needed to ensure we understood the scope of the
impacts and evaluate the hiring cases for the period in question and determine where
corrective actions needed to be made. This review was underway when I was asked to
temporarily take another assignment but most importantly, the hiring practice that had
disadvantaged both veterans and non-veterans had stopped.

In August 2012 1 was temporarily reassigned as Acting Administrator of the Western
Area Power Administration and relocated to Lakewood, Colorado. Another BPA
executive took over as Acting COO at BPA. During my absence I understand DOE HCM
were also reviewing specific BPA’s hiring case files and policies as well. | returned to my
position as COO at BPA nearly 8 months later, in early April, 2013.

Upon returning to BPA, I understood that the “reconstruction process” required when a
veteran has not been granted the proper preference had not yet been completed as we
were seeking further instruction from DOE to initiate the reconstruction process with
respect to veterans. After my return, OPM led an audit with DOE of BPA hiring
practices. The IG Inquiry, OPM audit and DOE review of the hiring cases have all been a
factor in the delay in an attempt to ensure all issues are known that must be remediated.

With respect to allegations of retaliation against whistleblowers, I can assure the
Committee that I take this very seriously and understand the sensitivities that can be
associated with protecting whistleblowers. While these actions are in my line of
responsibility, I am not the decision maker on the proposed actions. [ was aware of some
of the actions and my interest was that actions appropriately follow the processes that are
designed to protect an individual and the interests of taxpayers, or in BPA's case,
ratepayers.

I also take performance management very seriously and believe that the federal personnel
system contains checks and balances intended to protect the agency’s ability to fairly
manage performance and protect employees from retaliation. My training and legal
advice from BPA counsel makes clear the federal policy of “zero tolerance™ for
retaliation. It also counsels management that making a complaint or other protected
activity does not insulate an individual from accountability just because the person may
engage in protected activity such as complaints to or cooperation with an Inspector
General investigation.

In the case or cases that are the subject of the IG Management Alert and a subject of this
committee hearing the actions were not determined by a single person or department. In
each case, the manager has worked with an Employee Relations Specialist and legal
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counsel, both whom have special training and a duty to immediately report retaliation if it
is their judgment it has or will occur when working through any proposals for personnel
action.

My understanding is that the system exists so that an employee who believes he or she
has been subjected to illegal reprisal may raise that issue and obtain relief if legal
standards for proving reprisal are met. To my knowledge, the principles of balance
between guarding against retaliation and managing performance were being followed.

In summary, in regard to retaliation, until the investigation, audits and any legal
determinations are final, jumping to conclusions is inappropriate and may do unintended

damage to effective and efficient government and public servants.

In regard to veterans, we made a regrettable mistake, we stopped making the mistake
over a year ago and [ want be part of making this right.

I will now answer any questions you have.
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Chairman IssA. Thank you.

I recognize myself.

Ms. Decker, you are Senior Executive Service.

Ms. DECKER. Correct.

Chairman IssA. I just want you to be aware that there is a bill
on the floor today. If that becomes law, it would require, before you
be terminated, that you be told at the time that you would be re-
moved, and with 30 days to remedy it, what you are being accused
of. Not everyone on the dais is going to vote for that, but I will be
one who will support that. I am not a fan of long administrative
leaves and I am completely opposed to people being on the payroll,
off the job, and neither accused nor in a position to even prepare
to explain what happened as time goes by. I don’t think that is
good management practice.

But I want to ask you a specific question, and perhaps, in a
sense, this will be more of a personal question. Could you briefly
tell us when you learned that you were being put on administrative
leave and the events that occurred in those first few minutes when
that happened?

Ms. DECKER. Mr. Chairman, I had an email that said I needed
to be available for a phone call at 9:00. A woman from DOE'’s
Human Capital Office called me and said that an individual was
going to bring me an envelope and there would be a knock at my
door, and there was and I was handed an envelope, and inside that
envelope was a memo from the woman I was talking to on the
phone that said, as I said in my oral statement, Bonneville was
under investigation and she had been delegated the authority to
put me on administrative leave and, therefore, she was. And the
letter gave instructions of what I needed to return in terms of Gov-
ernment property and that I would need to check in every day until
further notice. And the gentleman who handed me the envelope
came and I gave him my Government possessions and he walked
me out of the building.

Chairman IssA. Let me paragraph that. They sort of took your
gun and badge, and walked you out virtually at gunpoint; you were
not allowed to do anything except walk out of the building and it
was a fairly public display, wasn’t it?

Ms. DECKER. Yes.

Chairman IssA. Have you seen that done before at Bonneville?
Is that a standard practice?

Ms. DECKER. I would not call it a standard practice. There are
times when someone has been notified, like in a proposal, or if they
are going to be on administrative leave for cause, that that is the
process that Bonneville follows as well.

Chairman IssA. But you were not told you were on administra-
tive leave for cause.

Ms. DECKER. No.

Chairman IssA. Okay.

Secretary, you talked in terms of a fairly aggressive action once
you became aware of this, but let’s go through, based on what Ms.
Decl;er said. One, DOE knew about this more than a year ago, cor-
rect?

Mr. PONEMAN. Mr. Chairman, when you say this, what are you
referring to?
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Chairman IssA. Well, you knew about the wrong use of the hir-
ing practices, the discriminatory hiring practices in May of last
year.

Mr. PONEMAN. Mr. Chairman, there was an anonymous com-
plaint that was filed in May of last year, that is correct.

Chairman IssA. Well, Mr. Friedman, maybe I will go through it
with you quickly. Between May of last year and the time Ms. Deck-
er was walked out of the building, was there a time in which what-
ever—and we don’t want to get into details of why she is on admin-
istrative leave, but was there a time that people knew that there
was a there-there that was well before that day? And, more impor-
tantly, as I understand it, Ms. Decker was gone for eight months.
Basically, during the 90 days or less in which she returned, was
there some action that triggered her being placed on administrative
leave? And you don’t have to tell me what it was, but administra-
tive leave and the need to remove her from the building in that
way.

Mr. FRIEDMAN. Well, let me treat that in two parts, Mr. Chair-
man. First of all, there were a number of people within the Depart-
ment of Energy who were aware of the fact, from June 2012 to the
date that these events took place that you are referring to, that
there was a problem or there was an alleged problem with regard
to personnel practices at Bonneville. So to set the stage, I think
you are right about that.

With regard to any individual being placed on administrative
leave, I did not recommend that, I didn’t suggest it, I wasn’t con-
sulted, given a thumbs up or thumbs down, so I can’t fill in the de-
tails as to what transpired and the thought process behind that.

Chairman Issa. Okay, but at this point you have reached a con-
clusion, which was they certainly broke the rules when it came to
hiring and it worked to the detriment of veterans.

Mr. FRIEDMAN. I reached the conclusion, the Department’s
Human Capital Office reached the conclusion, and the Office of
Personnel Management have reached that conclusion.

Chairman IssA. Okay. Two more quick questions. One, we have
the name of five, but there are, if I understand, at least six people
who qualify, in your opinion, as whistleblowers in this case who
went to the Office of Special Counsel, etcetera.

Mr. FRIEDMAN. Yes, that is roughly correct.

Chairman IssA. Okay. If the number is not right, in another set-
ting, we would appreciate it. We would also appreciate the names.

Mr. Poneman, I am going to be very brief. One, you mentioned
privacy in your opening statement. You do understand that we are
not covered by privacy laws. Congress specifically exempted itself
from that, so we are entitled to things which would otherwise not
be available under the Privacy Act.

Mr. PONEMAN. Mr. Chairman, I am referring to restrictions I am
told I am subject to under the Privacy Act, sir.

Chairman IssA. Okay. Because we have a number of things we
want to make you aware of. First of all, we have sent you two let-
ters; one received no response whatsoever, and that was July 16th,
and the second one we are not happy with the response and we will
talk to you offline. Before I yield to the ranking member, the point
that I want to make is this: we expect if something cannot be said
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in an opening hearing, if it is sensitive, prior to that hearing we
get a full and complete either in camera or otherwise arranged re-
view. We are not as well prepared as we would like to be today
particularly because immediately after the notification we sent a
letter and got no response, and the letter was addressed to you.

Mr. PONEMAN. Congressman, we always seek to being coopera-
tive with this committee. It was my understanding that the letter
that had been sent was responsive to both of your incomings, which
came in the space of a couple of days.

Chairman Issa. Well, Mr. Secretary, just so you know, and I am
going to yield to the ranking member, you didn’t even call us and,
no, there was no written response. So you represent the Adminis-
tration. Understand this is an Administration who has systemati-
cally not responded. So we have known each other a long time, but
you get a little tarred and feathered if you act like many other Ad-
ministration officials and we get that kind of non-response. This is
not something, as I told you when we talked privately, this is some-
thing where we think it is fairly local, fairly contained, but it really
encompasses an important message, both on whistleblowers and
veterans, that I think the committee wants to make sure that we
shed light on and spread the word throughout the Administration.
So I am not going to belabor this. I expect that we get full coopera-
tion. You and I have a past where I think we have great respect
for being able to work these things out.

Mr. Cummings.

Mr. CUMMINGS. Speaking of what the chairman left off, I have
a letter here dated July 24th, 2013 that I received a copy of that
was addressed to the chairman from Eric Fygi?

Mr. PONEMAN. Fygi, sir.

Mr. CuMMINGS. Were you aware of this letter?

Mr. PONEMAN. Yes, sir.

Mr. CuMMINGS. It seems to be not your response, but he refers
to the letter of July 16th and July 17th in this letter. Were you
aware of this?

Mr. PONEMAN. Yes, sir.

Mr. CUMMINGS. But you did not personally provide a response to
the chairman, is that right?

Mr. PONEMAN. It is my understanding that this letter, I think,
is fairly standard procedure, was the response from the Depart-
ment on my behalf, and I am here today, sir, as I always do appear
because we do completely accept the oversight authorities that you
all have and we are committed to being cooperative.

Mr. CUMMINGS. Mr. Friedman, let me ask you this. In response
to one of the chairman’s questions just a moment ago, you said that
you had nothing to do, you rendered no opinion with regard to Ms.
Dec(:ilf)er being placed on administrative leave. Is that what you
said?

Mr. FRIEDMAN. Yes. I think, in fairness, Mr. Cummings, that I
was told a day or two in advance that that was the plan, but it
was not my recommendation.

Mr. CUMMINGS. Is this something you would opine on? I mean,
is that something that you would normally provide an opinion on?
I am just curious.

Mr. FRIEDMAN. Under these circumstances, probably not.
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Mr. CuMMINGS. I see. You sounded as if you were disappointed
that you didn’t have something to say about that and I just wanted
to clear it up.

Mr. FRIEDMAN. I appreciate the question. The answer is I con-
veyed a disappointment, that was not accurate.

Mr. CUMMINGS. All right. Mr. Friedman, your Management Alert
says this, “Bonneville engaged in prohibited personnel practices in
65 percent of its competitive recruitments conducted from Novem-
ber 20th to June 2012. I have to tell you, as I listen to all of this,
having been, in my early practice, in the late 1970s, to be in civil
rights practice and to have seen so many people discriminated
against, I take this whole episode very seriously because I know
the damage that it does. As far as I am concerned, it is criminal
when people deprive people of their rightful opportunities. But can
you explain to me, very briefly, how veterans applying for these po-
sitions were disadvantaged by these actions?

Mr. FRIEDMAN. Yes. It is nuanced and subtle, but let me try to
make it as simple as I possibly can. Under the system that was in
place after the president’s memorandum, and was in place in Bon-
neville in November of 2010, essentially a best qualified list was
derived and a formula was created to set the parameters for the
best qualified list. Veterans, by definition, if they met the best
qualified list, went to the top; they had to be selected. They could
have rejected the job offer, but they had to be selected. What Bon-
neville did is they adjusted the criteria after the fact. So instead
of a rating of 90 to 100 falls in the best category list, it was modi-
fied from up to 95 being the lower threshold and, in effect, every-
one who scored from 90 to 95 or 94, depending upon how the
threshold was changed, was essentially excluded from consider-
ation, and vets were in that. Vets and non-vets, people who were
entitled to veterans’ preference and those that were not were essen-
tially excluded from further consideration as a result of changing
the bottom cut line.

Mr. CUMMINGS. You said vets and non-vets. So how did we get
zeroed in on vets? In other words, if there are other people, women,
African-Americans? I am just trying to figure out why we zeroed
in on vets. And don’t get me wrong. I think it is very important
that we address vets, but I am trying to figure out. Take me there.
Help me with that.

Mr. FRIEDMAN. I understand your point, Mr. Cummings, I be-
lieve. First of all, the allegations that we received specifically indi-
cated that vets had been disadvantaged. But you are absolutely
correct, there was a population that was disadvantaged that in-
cluded, most likely, and we don’t know specifically because the re-
construction that has been talked about has not taken place, but
it no doubt included women, minorities, a broad cross-section of ap-
plicants.

Mr. CUMMINGS. This is an ongoing investigation, is it not?

Mr. FRIEDMAN. Yes. Can I qualify?

Mr. CUMMINGS. Sure.

Mr. FRIEDMAN. It is not, at this point, an investigation. Impor-
tant distinction. It is an inspection and it is an allegation-based in-
spection.
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Mr. CUMMINGS. Would you supply us with the information as to
the other folks that may have been discriminated against here,
that may have fallen in that category?

Mr. FRIEDMAN. The answer is I can’t do it immediately.

Mr. CuUMMINGS. I know that.

Mr. FRIEDMAN. No, at some point the Department is going to
have to go, either internally or using consultants, on a case-by-case
basis and reconstruct each one of those vacancy announcements to
provide the information that you are looking for, Mr. Cummings.

Mr. CuMMINGS. How many veterans are we talking about here?

Mr. FRIEDMAN. If I knew the answer to that question, I could an-
swer your earlier question. We don’t know. But in the 20 cases that
the Department looked at, there were 35 vets that were disadvan-
taged, in just 20 cases.

Mr. CUMMINGS. At this point, do you know why employees were
doing this? Were they intentionally trying to exclude veterans or
were they just trying to reduce the number of total applicants they
had to consider? You have heard Ms. Decker’s testimony that there
may have been some confusion with regard to how to do this scor-
ing.

Mr. FRIEDMAN. Well, let me try to break it down.

Mr. CUMMINGS. Break it down.

Mr. FrRIEDMAN. First of all, Bonneville personnel indicated that
there was confusion in terms of the policy and the procedure. I
have no basis for disputing that except that, Mr. Cummings, a fair
person who would read the direction in the policy, it was crystal
clear. So I don’t suggest that these people were misleading us or
lying to us; I would suggest that the credibility in terms of that
line of thinking was really in doubt.

Secondly, I am sorry, could you go back to the first part of your
question?

Mr. CUMMINGS. Do you know:

Mr. FRIEDMAN. The Bonneville personnel involved indicated that
the reason they did it, and you hit upon it in your question, was
that they were trying to reduce the size of the pool that was going
to the selecting official, to make it manageable.

Mr. CUMMINGS. Finally, Ms. Decker, as the chief operating officer
of BPA, let me give you an opportunity to respond to the IG’s find-
ing. Do you agree with the IG that BPA engaged in prohibited per-
sonnel practices during this time frame to the detriment of vet-
erans? And my last question is what is your sense of why this hap-
pened? Was it intentional? Was it poor training?

Mr. DECKER. Representative, the bottom line is I agree with the
IG’s findings. We did apply and implement the category rating in-
correctly. I think there is not a dispute with Bonneville. Mr. Fried-
man stated that OPM found that, that DOE found that, that the
IG found that. Bonneville also found that and is why we stopped
the practice. We found that we had implemented it incorrectly. I
do not believe that it was intentional, because the rationale, if you
consider that we moved the line, which that is what the intentional
act, of moving the line. We intentionally did move the line. Why
we did it was because we were misinformed or didn’t understand
how to apply it correctly. But when we moved the line, that line
didn’t then exclude all veterans, but it excluded that pocket of vet-
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erans. So say it was from 90 to 100 percent and we moved the line
to 95. Anyone that was in that 90 to 94 percent suddenly got ex-
cluded. But anyone that was above the 95 percent line, which did
include veterans, in fact still, was referred to the hiring manager.
I believe it was not an intentional act.

Mr. CUMMINGS. Do you think it was poor training?

Ms. DECKER. I do believe that it was poor training. As I under-
stand it, folks had some training. I think the training was defi-
cient. And I think that the retraining that is going on now will rec-
tify that. But we did implement a faulty implementation. That is
not in dispute.

Mr. CUMMINGS. Thank you, Mr. Chairman.

Chairman IssA. Thank you. I just want to have Mr. Friedman
follow up on the effect. And I will run you through real quick num-
bers and you tell me if this is correct. You have 50 slots to be hired.
You have 50 people in the top 5 percent and you have 100 people
in the top 10 percent. By going to a 10 percent mark to a 5 percent
mark, let’s assume for a moment that there are 25 veterans in the
top 5 and 25 veterans in the second 5. If you take 10 percent, 50
veterans get 50 slots. If you take 5 percent, 25 veterans get the
slots and 25 non-veterans get it. Is that roughly the arithmetic, the
way it works, because veterans flow to the top? The smaller the
group, the more chance you have of essentially, with a given
amount of slots, running out of veterans and taking other people.
Is that what you found in your inquiry?

Mr. FRIEDMAN. Mr. Chairman, I am not sure I completely follow
your numbers, but, in principle, you have it right. But just let me
clarify one thing. It is not going to the top, it is more severe than
that; it is they must be offered a position. So they get a primacy
that is extremely

Chairman IssA. Right. And I said to the top in the sense that if
there is only 50 slots and there are 60 veterans, only 50 get offered.
So it is very much like the gentleman said, and I think it is a good
point, it is like civil rights discrimination. If you create an environ-
ment in which you exclude a group of people, for whatever char-
acteristic, that would get something, they don’t get it, and that is
effectively what you found in your investigation. So misunder-
standing 5 to 10, somebody probably understood the effect of how
many of this particular group that uniquely would be offered a po-
sition if they were on that list, you knew you were excluding them
by definition, because you knew the size of the hiring, so you knew
the size that were not going to be included. And I think Ms. Decker
said it, it wasn’t always the same, it was 94 or 95 percent. Is that
correct?

Mr. FrRIEDMAN. Well, I agree with you, Mr. Chairman, but I
would like to draw a distinction between recognizing that people
who are entitled to veterans’ preference were, by definition, now
below the line, therefore would not be considered in contrast to say-
ing that it was done intentionally to disadvantage the vets. I am
not there yet.

Chairman IssA. Okay. Well, we look forward to that continued
process.
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I am going to go out of order to recognize the chairman of the
full Resource Committee because he also has a hearing. Mr.
Hastings.

Mr. HASTINGS. Thank you, Mr. Chairman, for your accommoda-
tions and to allow me to come in here after my colleagues. I have
been chairing a hearing on the transparency and the scientific in-
tegrity of the Endangered Species Act, not an insignificant issue.

The subject of this hearing is of considerable interest to me for
multiple reasons, both as a member of this committee with over-
sight responsibilities and also chairman of the Natural Resources
Committee, which has jurisdiction over the Bonneville Power Ad-
ministration and other power marketing authorities. That is why
that interest is there.

It is also of interest to me because of the importance of upholding
promises made to our Nation’s veterans and policies governing
their hiring by Federal agencies.

Lastly is a parochial interest to me, because the district that I
was elected to represent, BPA is a very important part of that be-
cause it provides the wholesale power, the transmission to the
greater northwest. And I might add, Mr. Chairman, that agency is
fully founded by ratepayers.

As a result, the Northwest Congressional Delegation has long
worked in a bipartisan way on overseeing BPA. So when it comes
to these allegations, there clearly is bipartisan support in seeking
the truth and ensuring that the appropriate responses to make cer-
tain BPA is operating properly so it can move forward in the fu-
ture.

There should be no doubt on the part of any person or agency
that the Congress takes fair treatments of its veterans very seri-
ously. Allegations of improper actions must be properly and care-
fully investigated. So I encourage the Office of Inspector General
to be both thorough and timely in completing its reports. The full
facts obviously need to be known.

This is important. The full facts, which we do not have here
today, are needed to be able to fairly and accurately assess the ac-
tions of BPA and DOE to determine how to move forward on this
point. And let it be clear, the actions of DOE officials are certainly
under scrutiny, at least from my perspective as the chairman of the
Natural Resources Committee.

Before these allegations ever came to light, there have been seri-
ous bipartisan questions about this Administration’s intentions as
it relates to power marketing authorities, or PMAs. For months,
dating back to last year, I have sought documents and information
from DOE concerning what is commonly known as the Chew
memo, a directive from then Secretary Chew to the PMAs that
threatened to arbitrarily increase electricity rates of 40 million
Americans in order to pursue questionable energy dictates. To be
very blunt, Mr. Chairman, DOE has not been transparent in that
regard. In fact, for months DOE has been uncooperative in this re-
gard. DOE owes the Committee on Natural Resources the request
that they had for documents surrounding this.

BPA and PMAs have an established mission under the law. This
is important. And this mission should not be subject to political in-
terference to pursue particular policy penchants of any presidential
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administration, whether that administration is Republican or Dem-
ocrat. Oversight of both of these matters will continue from the
perspective of the Natural Resources Committee and I certainly in-
tend to fully participate in any future actions by this committee.

Once again, Mr. Chairman, thank you very much for your cour-
tesy in allowing me to come here after leaving my hearing.

Chairman IssA. Would the gentleman yield briefly?

Mr. HASTINGS. I would be happy to yield.

Chairman IssA. Thank you.

Secretary Poneman, I want to run very, very quick questions, be-
cause the short response we received from Eric Fygi, we had asked
a question about potential for retaliation and directives, and we got
an answer saying that you didn’t order or tell people not to re-
spond. But I want to go through something quickly. Did you give
a directive, verbal or otherwise, to anybody at Bonneville Power not
to discuss the situation with anybody outside the BPA? In other
words, did you have a conversation with somebody who then could
have acted on your statements?

Mr. PONEMAN. I certainly have frequently, Mr. Chairman, said
we are one organization and we need to coordinate our communica-
tions when we are dealing with the outside world, yes.

Chairman IssA. Okay, so somebody could have taken your state-
ment that we have to coordinate to mean that somehow people
should only answer questions coordinated or talk to Congress on a
coordinated basis.

Mr. PONEMAN. I have no idea what they read into my state-
ments, but, as I said, Mr. Chairman, it is our policy that we speak
with one voice and we always seek to coordinate our messaging to
the public, to the Congress, to the press, and so forth.

Chairman IssA. Well, Mr. Secretary, it concerns me that you say
that. You don’t have to coordinate the truth; you don’t have to pre-
pare to tell the truth. The fact is that we expect people to be told
something closer to your original opening statement, which is that
you are free to talk to congress; it is not only your right, but it is
your responsibility, and that although notification may in some
cases, if we classify notification, may be appropriate, that coordi-
nating is a term or code, in my opinion, for come to us, let us tell
you what to say, let’s talk about what you would say. That kind
of coaching is outside what we would consider to be a free exchange
that encourages people to tell us, right or wrong, what they think
happened.

Mr. PONEMAN. Let me be very, very clear about this, Mr. Chair-
man, because I think this is a very important question that you
raise. It is absolutely fundamental, as a matter of fairness, as a
matter of everything that we stand in our management principles
and everything else, that any individual, be they a Federal em-
ployee or a contract employee, must be free at any and all times
to cooperate fully, to step forward, to express any concerns, tutored
or untutored, whatever is on their mind, they have to be free to
step forward and say exactly what they think to anyone. I have
been very clear about that consistently.

That is a very different thing than assuring that one’s policy re-
sponses in a very complex organization, with a lot of different
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issues, river treaties, rate cases, and so forth, it is confusing and
inaccurate if we then convey 115,000 views out of 115,000 people.

Chairman IssA. I am going to Mr. Lynch, but we have been told
by staff at Bonneville Power they are under the impression they
are not to speak to anyone outside of Bonneville Power Administra-
tion or DOE about this situation. That is their impression when
they have said I can’t speak to you because that is my under-
standing. And, of course, that thwarts our investigation, which isn’t
that much of an investigation in the sense that we are very, very
much just trying to look over the shoulder of the IG, get com-
fortable so that we can make an assessment on a Government-wide
basis. So we have been a little surprised that they have the impres-
sion that you say you are not trying to give them.

Mr. PONEMAN. I am surprised too, Mr. Chairman, because every-
thing I have said verbally and everything I have put out in emails
and so forth has said everybody is free to step forward without fear
of reprisal or retaliation. I have been absolutely consistent in that.

Chairman ISsA. Or coordination, hopefully, in the future.

Mr. CUMMINGS. Mr. Chairman, unanimous consent to have one
minute just to clear this up.

Chairman ISsA. The gentleman is recognized for one minute.

Mr. CUMMINGS. Thank you very much.

I want you to listen to what I am saying very carefully, because
I don’t want misimpressions. But I also want to know your answer.
You haven’t done anything to stop anybody from telling the truth,
have you?

Mr. PONEMAN. Absolutely not, sir.

Mr. CuMMINGS. I want to make sure that is clear because we
want the truth, as I have said many times, the truth, the whole
truth, and nothing but the truth. So I just want to make that clear.

Chairman IssA. Thank you.

Mr. Lynch.

Mr. LYNCH. Thank you, Mr. Chairman.

I want to thank the witnesses for coming before the committee
to help us with this. I am the former chairman, now the ranking
member of the Subcommittee on the Federal Workforce, so I am a
big champion of veterans’ preference. Matter of fact, the distin-
guished veterans of the United States Armed Forces have enjoyed
veterans’ preference for hiring in Federal positions since the Civil
War, the American Civil War, and well deserved, I think. The long-
standing Federal policy of veterans’ preference in hiring was borne
out of our collective recognition of the immeasurable sacrifices that
our brave sons and daughters in uniform have made on behalf of
this grateful Nation. The veterans’ preference has been codified in
law, including the landmark Veterans’ Preference Act of 1944 and
the Veterans Employment Opportunity Act of 1998, and other Fed-
eral statutes. So it is a matter of law. It is not a suggestion; it is
a priority that we have recognized and it needs to be followed.
These veterans have earned this.

And it is important to remember that for this workforce that we
are considering of veterans, the Gulf War veterans, Iraq veterans,
Afghanistan war veterans, this is a volunteer force and many,
many, many of them have served multiple tours of duty where they
have not only put their civilian careers on hold, but also their per-
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sonal lives on hold so that they can serve this Country. So these
laws for veterans’ preference also reflect our national commitment
to ensuring that our men and women in uniform are not penalized
because they have served multiple tours in Iraq and Afghanistan
and in the Gulf. So with that interruption in their civilian careers,
if they don’t get veterans’ preference, they are penalized. So this
is an affirmative step that we are taking to make sure that they
are not penalized for their duty to this Country.

Now, I am greatly concerned by the inspector general’s prelimi-
nary findings set forth in the July 16th Management Alert, and I
am going to quote from them. He says BPA engaged in hiring prac-
tices that “effectively disadvantaged veterans and other applicants
and were inconsistent with the concerted efforts by the Federal
Government to ensure that veterans receive appropriate pref-
erential treatment in the hiring process.”

Ms. Decker, I appreciate you haven’t had much time to prepare,
but I have to ask you, in the report, the Alert says “We have re-
ceived a number of complaints from the ACM staff members alleg-
ing that they were disciplined because they had communicated hir-
ing problems to Bonneville management, to the Office of the In-
spector General, and/or to Human Capital officials.” You are aware
of these allegations, correct?

Ms. DECKER. I am, representative.

Mr. LyncH. Okay. Let’s talk a minute about these disciplinary
actions, which trouble me greatly. Ms. Decker, in your testimony
you stated that while these actions are in my line of responsibility,
I am not the decision-maker on the proposed actions. That is your
statement. Ms. Decker, which management officials at BPA were
the decision-makers who proposed and implemented these adverse
personnel actions?

Ms. DECKER. Thank you, representative. So just maybe talk a lit-
tle bit about structure for a second.

Mr. LyNCH. No, no, no, no, no, no, no, no, no. No, no, we are not
going to talk about structure and things like that. I want the
names of the people. If you are saying it was in your line of respon-
sibility.

Ms. DECKER. Yes.

Mr. LYNCH. And you didn’t make it, and other people did, and
you do go on to say, about the process that was used, who are the
individuals that we should be talking to that made these decisions
not to hire veterans, or to limit the number of veterans that we are
hiring?

Ms. DECKER. So, Mr. Representative, our human resources direc-
tor, in conjunction with the human resources manager for staffing
actually made—Ilet me back up because I am under oath. The deci-
sion on how the practice was implemented, I can’t speak to who
specifically determined this was the interpretation Bonneville
would take. What I can tell you

Mr. LYNCH. Wait a minute. Wait a minute. In your testimony
here that you gave to the committee, you say it was made with the
consultation of a number of individuals. You said they were quali-
fied; they made the decision right down the line. You are not going
to tell me names?
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Ms. DECKER. Mr. Representative, what I said was that this was
in my line of authority. I was not the decision-maker. You are ask-
ing two different questions. One is who was making decisions on
the performance management versus who was making decisions on
the policy. So I am not sure which answer——

Mr. LYNCH. Well, give me them both. Give me one, then the next.

Ms. DECKER. Okay. The decision on the policy of the implementa-
tion of the category rating would have been made by the manager
in the staffing.

Mr. LyNcH. Who is that?

Ms. DECKER. At the time—you know, I would have to go back
and see who the manager was.

Mr. LYNCH. Wait a minute, wait a minute, wait a minute. You
forget?

Ms. DECKER. I am not sure who the manager was of the staff-
ing:

Mr. LyNcH. Okay, let’s go to the next group, the other group that
decided policy. Do you remember those names? You are under oath,
now.

Ms. DECKER. Yes, decided—but what I am not sure of is in terms
of the policy——

Mr. LYNCH. You have to be kidding.

Ms. DECKER.—it may have been Susan——

Mr. LYNCH. You have to be kidding.

Ms. DECKER. I will give you names. It may have been Susan
Burns. At the time I believe she was the manager of the policy——

Mr. LyNcH. Is that B-Y-R-N-S or——

Ms. DECKER. B-U-R-N-S.

Mr. LyNcH. All right, who else?

Chairman ISsSA. Briefly answer. The gentleman’s time has ex-
pired. And I do think that, secretary, that you and the IG probably
could answer this for the record very accurately.

Mr. LyncH. We are on the record.

Chairman IssA. No, I meant with qualified instructions within
the line. I am happy to have her, to the best of her knowledge, an-
swer your questions, but I ran an organization that was only a few
hundred people, and not being sure which person—and I built the
company.

Mr. LYNCH. Sir, with all due respect.

Chairman ISsA. The gentlelady may answer.

Mr. LyncH. With all due respect, though, we spent 20 minutes
up here on a dance of what was personal and what was not per-
sonal. Now we are getting down to the brass tacks of who actually
did this and we want to defer the question?

Chairman IssA. No, I am not deferring. Mr. Lynch, your time has
expired. What I said was the lady

Mr. LyNcH. Well, I am chatting with you.

Chairman IssA. I know. The gentlelady may answer to the best
of her knowledge or conjecture that it is one of a couple of people,
but she is under oath. She does not have the documentation in
front of her.

Mr. LyNcH. She has her memory, though. That is all I am asking
her.
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Chairman IssA. And that is all we have said. But she has said
she is not sure on a couple of cases.

So, Ms. Decker, you may answer those questions to the best of
your knowledge today, and the committee will ask the secretary
and the IG to provide such documentation so that we may verify
the accuracy.

Mr. LyNcH. Okay, so can we have your answer to the question?

Ms. DECKER. I will answer the question. So I have—I will answer
the question. I have 2700 people that report to me. Knowing spe-
cifically which manager, four levels down, that made a decision on
implementing a policy, I am not as clear about who that specific
person was, although I believe the name I gave you is accurate.

In regard to the performance management, the performance
management decisions were made by first-line supervisors, not all
the same supervisor, and someone who was an employee relations
specialist, who is trained to work through performance manage-
ment issues with their manager and different representatives of
Bonneville legal counsel. They are each handled individually given
the circumstances of the performance.

Mr. LYNCH. So they all, on their own, decided to go with this 95
percent level?

Ms. DECKER. No, excuse me, representative. I was referring to
the individuals that have come under scrutiny or performance scru-
tiny are not necessarily all in the staffing organization.

Chairman IssA. Thank you. The gentleman’s time has expired.

We now go to the gentleman from Utah, Mr. Chaffetz.

Mr. CHAFFETZ. Thank you, and thank you all for being here.

Mr. Friedman, when did you first learn about the problems that
we are talking about today?

Mr. FRIEDMAN. The first allegations were received in June and
August of 2012.

Mr. CHAFFETZ. And are you aware of any BPA whistleblowers
who contacted your office who now face adverse personnel actions?

Mr. FRIEDMAN. The answer to that is yes. Well, face or faced.
There have been intervening actions that have taken place.

Mr. CHAFFETZ. Well, explain what has happened to these people.

Mr. FRIEDMAN. Well, in one case a person was escorted off the
property and placed on suspension in anticipation of being relieved
of his or her responsibilities.

Mr. CHAFFETZ. And you believe the reason for that was because
they had contacted your office?

Mr. FRIEDMAN. I am relying upon what they told us. They felt
they were being retaliated against for raising this issue either to
our office or to Bonneville’s management itself.

Mr. CHAFFETZ. Was there more than one person that went
through this?

Mr. FRIEDMAN. Variations on the theme, yes.

Mr. CHAFFETZ. How many are we talking about?

Mr. FrRIEDMAN. Well, as the chairman alluded to, it is at least
five or six, and we have received additional allegations since our
report was issued and we are sorting through those right now.

Mr. CHAFFETZ. What effect has this had on your investigation?

Mr. FRIEDMAN. Well, it has a chilling effect on—we don’t know.
We can’t gage that. But, obviously, people who are concerned about
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their jobs may—that is the whole point of protecting these people—
they may feel that if they are going to be retaliated against for
coming forward, that they will be reluctant to do so. So it is an un-
known. I can’t prove the unknown.

Mr. CHAFFETZ. But there is obviously a current, and that is one
of the concerns, is there starts to be a current here that is a very
either direct or indirect.

Mr. Poneman’s comments are baffling to me, quite frankly, sir.
On the one hand you talk about the great openness and trans-
parency, the great ability for anybody to come forward. At the same
time you have people who say, well, we were told not to, we were
going to coordinate. In fact, in this letter of July 24th of 2013, dep-
uty general counsel wrote to Chairman Issa: “Rather, Bonneville
was informed that this is a very serious matter and that any exter-
nal questions were to be coordinated with the appropriate head-
quarters office,” as if the United States Congress was an external
organization.

Mr. Friedman, doesn’t that strike you as a contradiction? Doesn’t
that strike you that if you are going to coordinate, isn’t that sort
of code for you better not say anything unless headquarters ap-
proves it?

Mr. FRIEDMAN. You are asking me for an interpretation, Con-
gressman Chaffetz, and I could interpret it one of two ways. I could
interpret it either way, frankly. One is that it is a code, but I prefer
the more benign interpretation, which is that in an organization
you do coordinate things; that is the way things get done, things
are accomplished.

Mr. CHAFFETZ. But that is contradictory to the idea that if man-
agement, if Washington, D.C. is going to take the point on answer-
ing these questions, you better let them answer these questions,
rather than you as an individual feeling free to express your per-
sonal point of view and your personal experience. Is that a leap too
far in your mind?

Mr. FRIEDMAN. No, I don’t think that is a leap too far, no.

Mr. CHAFFETZ. These allegations

Mr. PONEMAN. May I comment on that?

Mr. CHAFFETZ. Not yet. Not yet.

Allegations of retaliation, again, any sense of how far and wide
this might be?

Mr. FRIEDMAN. Well, as I indicated earlier, I think we have five
or six cases that are ripe or getting ripe, but we have had other
allegations since the issuance of our report and we don’t know
where those stand at this point.

Mr. CHAFFETZ. Mr. Poneman, we had a very senior official there
say that you did give a verbal order to acting BPA Administrator
Elliott Mainzer that nobody at BPA was allowed to talk to anybody
about the situation. Do you take issue with that?

Mr. PONEMAN. I have no idea what others have said. I can tell
you what I said. And I have talked to Mr. Mainzer and I have been
clear beyond peradventure that anybody may step forward. I said
this to him verbally; he repeated it in an email to the staff. I don’t
think there is any ambiguity whatsoever.

Mr. CHAFFETZ. I beg to differ.
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Mr. Chairman, I think as we talk to these whistleblowers, and
God bless them for stepping forward and offering a perspective, it
needs to be in context and with an objectivity.

I appreciate, Mr. Friedman, for your diving into this issue and
we look forward to your continued experience in sorting this out.

Yield back.

Chairman IssA. I thank the gentleman.

We now go to the gentleman who represents a great many Fed-
eral workers, Mr. Connolly of Virginia.

Mr. ConNoOLLY. Thank you, Mr. Chairman.

And welcome to the panel.

Mr. Friedman, I am puzzled by what my colleague, Mr. Chaffetz
just said. I have worked in the private sector and I have worked
in the public sector. I headed up a very large government locally
here. It would be unthinkable in either of those enterprises that
people could just Lone Ranger responses to the Hill. Whether it
was written inquiries or whether it was a request to testify, you
absolutely had to notify your supervisor and you absolutely had to
coordinate it; otherwise, there is chaos. In the private sector com-
pany I am talking about, we had 46,000 employees, and in the pub-
lic sector company I am talking about we had 36,000 employees, in-
cluding school employees. One can go wrong with allowing every-
body to do whatever they wanted whenever there was an inquiry
here on the Hill.

That is a recipe for chaos, is it not, Mr. Friedman, as a manage-
ment principle?

Mr. FRIEDMAN. I certainly see that possibility.

Mr. CoNNOLLY. Thank you. So the idea that somebody might co-
ordinate in no way, shape, or form, on its face, suggests anything
other than that very word, coordination. That is a fair interpreta-
tion too, right, Mr. Friedman?

Mr. FRIEDMAN. I think it is a fair interpretation.

Mr. CONNOLLY. So the idea that putting a sinister interpretation
on that word is certainly one interpretation, and Mr. Chaffetz
would have us believe apparently that is the only interpretation.
But I beg to differ, as somebody who has managed large enter-
prises and been involved in the management of large enterprises,
both in the public and private sector, dealing with this very sub-
ject. Frankly, given what could go wrong with Federal employees
coming before this committee, especially, I would think lack of co-
ordination would actually be a reckless management act.

Mr. CHAFFETZ. Would the gentleman yield?

Mr. CoNNOLLY. No, I will not.

Mr. Deputy Secretary Poneman, it seems, based on what we are
looking at, that the Department reacted very aggressively to these
allegations and took some strong message, so I was surprised to
learn that Chairman Issa publicly accused you of muzzling employ-
ees and obstructing the committee’s investigations. I mean, those
are serious words. So I would like to give you an opportunity to re-
spond publicly. On July 17th Chairman Issa sent you a letter that
said: “Today I learned on Monday”—that would have been July
15th—“you verbally instructed Elliott Mainzer, the individual you
chose to act as acting administrator of BPA, that no BPA employ-
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ees were to talk with anyone regarding these allegations, including
congressional investigators.”

Did you in fact, Mr. Poneman, instruct Mr. Mainzer that no BPA
employees were to speak with congressional investigators?

Mr. PONEMAN. No, sir, I did not.

Mr. CoNNOLLY. Have you any idea why the chairman would
make such a charge when your testimony under oath here today
is, flat out, you did not do such a thing?

Mr. PONEMAN. No, sir, I don’t know what information he was
basing that comment on.

Mr. CoNNOLLY. Can you tell us what you did tell Mr. Mainzer?

Mr. PONEMAN. Absolutely, sir. I told him that it was imperative,
as I have maintained consistently in all communications, that ev-
erybody understand clearly that there can be no retaliation, no re-
prisal, no adverse action taken to anybody for stepping forward and
expressing their concerns in any case. And, in fact, he followed up
that conversation with a communication to all BPA employees to
that precise effect, so I think he understood me rather clearly.

Mr. CoNNOLLY. Did you ever instruct anyone to muzzle BPA or
DOE employees?

Mr. PONEMAN. No, sir, I did not.

Mr. CoNNOLLY. Chairman Issa next warned: “Obstructing a con-
gressional investigation is a crime.” Now, that sounds a little bit—
well, it echoes a tactic used in a previous era that is most unpleas-
ant. And if the chairman really believes it is a crime, then presum-
ably this committee will pursue it to the fullest. And then he, in
fact, reminded you that that crime statutes have a five year prison
penalty, which seems deliberately designed to intimidate you, but
maybe he felt you just needed to be reminded.

The very same day, however, that Chairman Issa claims you or-
dered the muzzling, the Department sent its official response to the
IG, explaining that you had personally directed Mr. Mainzer to in-
struct employees to cooperate.

Can you explain this seeming contradiction between the chair-
man’s conviction that a crime almost had been committed and ap-
parently your official response directing Mr. Mainzer to in fact co-
operate?

Mr. PONEMAN. Congressman, I can only speak to my own actions
and there, as I said, I have been consistent that anybody in any
setting, be they Federal employee or contractor employee, has to
feel free to step forward and express any concerns that they may
have to any properly constituted authority. So I have been quite
consistent on that. It never would even occur to me to seek to be
obstructing any such inquiry, frankly.

Mr. CONNOLLY. And, Mr. Chairman, just one last question to the
I1G.

Mr. Friedman, is there anything in your findings or your inves-
tigation that would contradict anything Mr. Poneman just said to
this committee under oath?

Mr. FRIEDMAN. We have no allegation, if that is what you mean,
Mr. Connolly, that Mr. Poneman has muzzled anyone.

Mr. CoNNOLLY. Do you have any information, did anyone come
forward from DOE or BPA to suggest to you that they had been
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intimidated or coerced or discouraged from cooperating with this
committee in any way? Do you have any evidence of that as the IG?

Mr. FrRIEDMAN. Not from Mr. Poneman, with regard to Mr.
Poneman.

Mr. ConNoOLLY. Thank you.

Thank you, Mr. Chairman.

Mr. JORDAN. [Presiding.] Thank you.

Mr. Poneman, you are deputy secretary, you are the number two
guy at the Department of Energy, is that correct?

Mr. PONEMAN. Yes, Mr. Chairman.

Mr. JORDAN. And you have been there since 2009?

Mr. PONEMAN. Yes, sir.

Mr. JORDAN. And you head up the Credit Review Board, is that
accurate?

Mr. PONEMAN. Yes, sir.

Mr. JORDAN. So you were on the Credit Review Board when deci-
sions were made regarding giving taxpayer money to Solyndra, is
that correct?

Mr. PONEMAN. Actually, the original Solyndra decision, sir, oc-
curred before I arrived.

Mr. JORDAN. Were you part of any discussions about the tax-
payer money that was given to Solyndra? Were you on the Credit
Review Board when some of that was discussed, yes or no?

Mr. PONEMAN. The subsequent issue that came up later, when
the loan was in trouble, was when I was at the Credit Review
Board.

Mr. JORDAN. And what is the status of Solyndra today? Isn’t it
true that Solyndra is bankrupt?

Mr. PONEMAN. I believe it is bankrupt, sir.

Mr. JORDAN. Okay. So were you on the Credit Review Board
when Abound Solar was given taxpayer dollars as well, and a loan
guaranty?

Mr. PONEMAN. Abound was during our tenure, yes, sir.

Mr. JORDAN. And isn’t it true that Abound Solar is bankrupt
today, as well?

Mr. PONEMAN. I believe that to be the case.

Mr. JORDAN. Okay. And were you on the Credit Review Board
when Beacon Power was given a loan guaranty?

Mr. PONEMAN. Yes, sir. I would note that there are

Mr. JORDAN. And isn’t it true that Beacon Power is bankrupt
today?

Mr. PONEMAN. Yes, sir. And I would also note we have the larg-
est wind farm in the world; we have the largest photovoltaic farm
in the world.

Mr. JORDAN. I am asking the questions here. And you were on
the Credit Review Board when the decision was made to give
Fisker a loan guaranty, isn’t that true?

Mr. PONEMAN. Yes, sir.

Mr. JORDAN. All right.

Mr. PONEMAN. And I was also there when Tesla repaid their loan
early, sir.

Mr. JORDAN. I got that. Maybe we will get to that. I have a series
of questions.
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And isn’t it true that Fisker is in serious financial difficulty,
failed to meet the milestones established by the company?

Mr. PONEMAN. Sir, I am not prepared to address the Fisker mat-
ter today.

Mr. JORDAN. Well, we had a hearing and they are in big trouble.

And isn’t it true that you were on the Credit Review Board when
Nevada Geothermal was given taxpayer money?

Mr. PONEMAN. I would have to look at the record, sir.

Mr. JORDAN. Yes, we think it was. And isn’t it true, Mr.
Poneman, that you were on the Credit Review Board when Solar
Power was given taxpayer money, as well?

Mr. PONEMAN. I would have to look, sir.

Mr. JORDAN. And isn’t it true, Mr. Poneman, that almost $15 bil-
lion of taxpayer money in the loan guaranty program was given to
26 different projects? Is that accurate, $14.5 billion, 26 projects?

Mr. PONEMAN. Sir, we have deployed billions and we have lever-
aged more, and we have to show for that large wind farms, large
solar farms, and a very, very small default rate, sir.

Mr. JORDAN. And isn’t it true, Mr. Poneman, that 22 of those 26
projects had a credit rating of BB-, commonly referred to as junk
status?

Mr. PONEMAN. Sir, I would have to look at——

Mr. JORDAN. Well, we have looked at the emails from Depart-
ment of Energy and we have looked at the facts, and that is in fact
the case. And now we find out, and now we find out, as I look at
this flowchart, where it says you are number two, or this chain of
command, that you were also the one directly responsible for Bon-
neville Power Administration. The line goes directly up to you. And
we find out that this agency or this Bonneville Power was discrimi-
nating against veterans. We find out from Chairman Hastings that
the Department has been uncooperative was the term he used in
inquiry he has made. The chairman has said you have not been re-
sponsive. And then we also find out from Mr. Friedman that there
is retaliation going on at Bonneville Power. All this is causing me
concern about what is going on in the Department of Energy.

Mr. PONEMAN. Sir, we always seek to be responsive. We provide
thousands and thousands of documents. We have consumed less
than 10 percent of the loan loss reserve set aside, which I think
is not a bad record, even the private sector. We are always respon-
sive

Mr. JORDAN. How many more billions of dollars do you plan of
loaning out of taxpayer money to other projects over the course of
this next year, Mr. Poneman, do you have any idea?

Mr. PONEMAN. We will have to see how many——

Mr. JORDAN. Do you think your track record is going to get bet-
ter? Are some of these loans you are going to give to these projects
going to be better than BB-rated companies?

Mr. PONEMAN. Sir, the portfolio is healthy; it has been looked at,
it is being managed actively

Mr. JORDAN. Three companies bankrupt, four on the verge of
bankruptcy, and you call that healthy? That is seven out of 26.

Mr. PONEMAN. Sir, we have consumed less than 10 percent of the
loan loss reserve. The default rate is very minor.

Mr. JORDAN. Seven out of 26, 22 out of 26 BB-rating.




45

Let me just put up one other thing. I want to ask you this ques-
tion. This is an email that we received and we will make it avail-
able to everyone. This talks about you were recused from decisions
regarding Fisker. Tell me why you had to be recused. Because you
told me that you were on the Credit Review Board when decisions
were made about Fisker, but this says you were recused from that.
Why were you recused? Tell me the circumstances around that.

Mr. PONEMAN. Sir, in 2008 there was a presidential election com-
ing up. I had begun to make some inquiries as to whether I might
need post-Government employment engagement. So when you have
engagement with entities, you file recusals, and that is what I did.

Mr. JORDAN. What was the entity that caused you to—were you
talking with Fisker directly?

Mr. PONEMAN. No, no, no, of course not, sir.

Mr. JORDAN. Okay, so I am still not clear. Deputy secretary is
recused from Citibank. Citibank is involved in several loan guar-
anty deals and they list Fisker there. So you were recused because
of your involvement with Citibank?

Mr. PONEMAN. I beg your pardon, sir?

Mr. JORDAN. You had to recuse yourself from discussions about
Fisker because of your involvement with Citibank?

Mr. PONEMAN. I had a conversation with Citibank, which led me
to recuse myself from anything that

er;) JORDAN. When did the conversation with Citibank take
place?

Mr. PONEMAN. I can’t recall the exact date; I would have to come
back to you. This is a hearing on a different topic and I had not
prepared for this.

Mr. JORDAN. Well, let me put up another slide, because I just
want to ask you, then, because I am curious, because we have the
minutes from the April 11, 2012 meeting, and as we go through the
minutes there are several questions. The next project for review
was Fisker Automotive. The deputy secretary asked if any of these
problems related to issues of A123 battery. The deputy secretary
asked the company was it—the deputy secretary asked this; the
deputy secretary—so you were critically involved in discussions
about whether taxpayer money was going to go to Fisker, which we
know was on the verge of bankruptcy, and yet we also have the
email saying you were supposed to be recused from any discussions
about Fisker. So what I want to know is

Mr. CuUMMINGS. Mr. Chairman?

Mr. JORDAN.—I want to know the timing of:

Mr. CUMMINGS. Mr. Chairman? Would the chairman yield?

Mr. JORDAN. I would be happy to yield.

Mr. CUMMINGS. Just very briefly. You know, I have tried to sit
here and listen to this line of questioning that has nothing to do
with this hearing, and Chairman Issa and I have——

Mr. JoRDAN. I think it goes to the—if I could, to the ranking
member, I think it goes to the performance of the Department of
Energy as a whole and, obviously, when you are discriminating
against veterans and you have to recuse yourself from taxpayer
money given to organizations, I think it all is applicable.

Mr. CUMMINGS. I think that the other thing that I am concerned
about is you are asking Mr. Poneman some questions and I want
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him to be frank and honest, but at the same time he didn’t come
prepared, I don’t think, to answer these questions, as you can see,
over and over again. But I just think that we ought to try to stay
within the limits of the hearing. That is what this subject is. I tell
my members on this side to maintain some type of order. We can
go over a whole landscape of things and not really get to the bot-
tom line here, but again I reluctantly even mention this, because
I do believe in a certain amount of latitude, but at some point it
just gets out of line.

Mr. JORDAN. I appreciate the ranking member’s comments. I
would just say that Mr. Poneman is the deputy secretary, basically
runs the Department of Energy, is the number two guy there. I
asked him a question early on in my five minutes about his in-
volvement with the Credit Review Board and Fisker; he said he
was involved with that decision. Then further asked him why he
had to be recused subsequently from decisions regarding Fisker
and highlighted what we have in the emails. We would be happy
to let Mr. Poneman get back to us with an answer, but you would
think the number two guy at the Department of Energy would
know what he did relative—he was just bragging about what a
great program this is. You would think he would know, with re-
spect to Fisker, when he had to be recused and why he is in the
minutes from the meeting where they were deciding to give tax-
payer money to Fisker, a now bankrupt company. You would think
he could give some of those answers to us.

Mr. PONEMAN. Sir? Sir?

Mr. JORDAN. Yes. The gentleman can respond.

Mr. PONEMAN. With due respect, sir, I did not act on Fisker at
any time after which I was recused, period. Thank you.

Mr. JORDAN. I am asking when were you recused. That is what
I want to know. When was the date?

Mr. PONEMAN. We will provide you the date, sir. I did not come
prepared for this line of questioning.

Mr. JORDAN. Okay.

The gentleman from Michigan is recognized.

Mr. WALBERG. I thank the gentleman.

Just to make sure I have an understanding, Mr. Friedman, are
you aware of any BPA whistleblowers who contacted your office
who now face adverse personnel actions?

Mr. FRIEDMAN. I am not trying to put too fine a point on my an-
swer, Congressman, but they faced, past tense, potential action,
yes.

Mr. WALBERG. What adverse actions did they face?

Mr. FRIEDMAN. Possible suspension.

Mr. WALBERG. What effect does whistleblower retaliation have on
IG investigations?

Mr. FRIEDMAN. It has a potential chilling effect on our ability to
get people to be forthcoming, candid, and cough up information
that is essential to our work.

Mr. WALBERG. So do you feel that the threat of retaliation by
BPA prevented other whistleblowers from coming forward, as well
as having a chilling effect on these whistleblowers?
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Mr. FRIEDMAN. I can’t—to paraphrase a former secretary of de-
fense, I don’t know what I don’t know, and I can’t be sure there
were people who——

Mr. WALBERG. Your best professional opinion.

Mr. FRIEDMAN. My best professional opinion is it put a chilling
effect on the work that we do. But the original whistleblowers, if
I may, were people who brought the problem with regard to vet-
erans’ preference to the attention of Bonneville’s management, and
then there were others who brought it to our attention as well.

Mr. WALBERG. Okay. Well, thank you.

Let me go from there to Ms. Decker. At what time did you be-
come aware of retaliatory adverse personnel actions?

Ms. DECKER. So, Mr. Representative, I am not aware of retalia-
tory adverse actions.

Mr. WALBERG. None?

Ms. DECKER. No.

Mr. WALBERG. Then what role did you play in the disciplinary
process?

Ms. DECKER. In the adverse actions that are in question? There
are adverse actions at play. I would submit they are not retalia-
tory. I am not a decision-maker in those, but the role that I played
when they came to my attention

Mr. WALBERG. Yes, that is what I am asking, the role you played.

Ms. DECKER. The role that I played when they came to my atten-
tion was to understand had there been consideration of the whistle-
blower impact and had there been consideration for the due process
of managing performance. The answer I got, the response I got
from our legal counsel was that, yes, those things had been
weighed, and, yes, there are risks, but that it did not preclude pro-
ceeding with the adverse action in terms of performance account-
ability.

Mr. WALBERG. What specific role did other BPA employees play
in the disciplinary process that you have described here?

Ms. DECKER. Representative, as I started to say earlier, the indi-
viduals in question have a supervisor. The supervisor is best
equipped to determine the performance of an individual. So the su-
pervisor was involved in terms of the individual’s performance. Be-
yond the supervisor at Bonneville, our practice is to have someone
from legal counsel and to have an employee specialist work with
the manager. In part, that is ensure that there is not retaliatory
actions, that legal counsel and the employee relations specialist are
watching for that as someone goes on to performance action.

Mr. WALBERG. So you personally took no actions in relationship
to allegations about retaliatory actions or discipline?

Ms. DECKER. What I did

Mr. WALBERG. Is that a correct understanding?

Ms. DECKER. No. That would be depending on how you look at
that. So what I did do—my responsibility was to ensure that we
actually are following the processes that protect employees and pro-
tect the agency. I did that. Again, I want to underscore there was
a first-line supervisor, a manager, a director, another executive vice
president before it got to me.

Mr. WALBERG. Do you think the actions were fair, ultimately?
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Ms. DECKER. Ultimately, I believe in the process that we use
and, yes, I believe that they are fair.

Mr. WALBERG. Let me go further here. Randy Hardy, former BPA
administrator, recently stated that the BPA employees claiming re-
taliation are “poor performers who claim to be whistleblowers.” He
further stated that is a frequent problem with whistleblower laws.
Do you agree with Mr. Hardy’s statement that the whistleblowers
are poor performers trying to insulate themselves from disciplinary
action?

Ms. DECKER. Representative, let me say this in terms of Mr. Har-
dy’s comment. In this case, I don’t know the facts to know whether
that is true in this case. I think there is appropriate whistle-
blowing. I think that is an important function that is played by
anyone who brings something forward. The issue of someone’s per-
formance is oft-times a separate issue, and I would not categori-
cally say that someone who is whistle-blowing is doing it to protect
themselves from performance. But I also know that management
cannot turn a blind eye to performance because someone has a pro-
tected status. And there is a chilling effect upon managers, as well,
if their view is they cannot take any action.

Mr. WALBERG. But Mr. Hardy went on to say that he thought
that was exactly what was at work here, in this instance, and that
is a concern. And that is not general statement, that is specific to
this issue.

Ms. DECKER. And that is Mr. Hardy’s opinion.

Mr. WALBERG. Is that your opinion?

Ms. DECKER. No, that is not my opinion.

Mr. WALBERG. Thank you.

Thank the chairman.

Mr. BENTIVOLIO. [Presiding]. Now going to the gentleman from
Indiana, Mr. Lankford. Excuse me, Oklahoma

Mr. LANKFORD. I will take it. Indiana is a great State as well.
But if I have the option, I will take Oklahoma, just personally, for
me.

Two questions here. Ms. Decker first. You had mentioned before,
in your oral testimony, that a mistake was made a year ago and
that mistake is being fixed. Can you clarify what you mean by the
mistake?

Ms. DECKER. So Bonneville did implement the category rating
process incorrectly, as Mr. Friedman articulated. That was a mis-
take. In terms of fixed, I would not call that it is fixed; I would say
that improper application of category ratings has stopped. What is
not fixed is the reconstruction of those jobs during that time period
that impacted veterans. We have not fixed that yet. So we stopped
the erroneous practice, and we stopped it because we also saw that
it was incorrect. If we didn’t think it was incorrect, we would still
be doing it, and the fact of the matter is we stopped back in May
2012.

Mr. LANKFORD. Okay, thank you.

Mr. Poneman, let me ask a little bit about just direction for all
the PMAs. While Bonneville is the one, obviously, we are address-
ing on this now, is there an emphasis right now between DOE to
say, okay, we need greater oversight over all of these different enti-
ties at this point? Is there more of a regional focused decision-mak-
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ing? Where do you think the trend is going right now as far as how
decisions are made, whether it be personnel or function or direc-
tion?

Mr. PONEMAN. I don’t think there is a trend, Congressman. As
you note, all the power marketing administrations fall under the
authority of the Department of Energy, they are part of the De-
partment; they have various different legal authorities and various
and different traditions. We seek to have good cooperative, coordi-
nat?id relations with all of them, and I think to a large measure
we do.

Mr. LANKFORD. Secretary Chew had written a memo back in
March of 2012 that talks about just increasing—to work on
incentivizing energy-efficiency programs, integration of variable re-
sources, preparation for electric vehicle deployment, and such. Are
you familiar with that memo?

Mr. PONEMAN. I do recall it, sir.

Mr. LANKFORD. Just the preparation and the direction that it
needs to go on it. A general question on this, and it is a difficult
one because multiple administrations, both Republican and Demo-
crat, for the last 30-plus years have considered the PMAs, and Bon-
neville specifically, as an entity that should be privatized, that
should be sold, and allow the power to go back to the market as
it does to other areas. What is the consideration? While the consid-
eration is happening at DOE about functioning with how we need
to direct the different PMAs, is there also conversation about is
this something that should be on the market like other power dis-
tribution is?

Mr. PONEMAN. Sir, the conversations I have had about the power
market administrations, as far as I can recall, have not touched on
privatization, per se. I would note that when there was so much
concern generated by that memorandum, that we took account of
that and we had a whole, as I think you know, because they in-
cluded your region, a whole series of working groups, and I think
it turned out to be a very healthy exercise to bring a lot of perspec-
tives to bear and a so-called JOT program that I think ended up
providing a lot of very useful information and a lot of good feedback
with good policy direction rolling forward for the PMAs.

Mr. LANKFORD. What happens if, in the days ahead, this Con-
gress were to look at it and say, okay, let’s do an experiment, let’s
pilot, let’s find one of these areas and be able to sell it, and to be
able to have the power that is generated for that area on the pri-
vate market, as it does in others? And I am very aware of all the
parochial concerns that immediately folks from that area panic and
say we won’t have electricity in our homes because it will be on the
private market, and all that kind of stuff, as it in multiple other
areas. There are terrific assets that are there, but it is also a liabil-
ity to us, the line of credit, and it has a history over the past 30
years of sometimes making money and sometimes being a stretch
on the Federal budget. So the question becomes what would it take
and are there considerations about selling any of these assets.

Mr. PONEMAN. Sir, I am not aware of any conversations of that
character. We are, right now, of course, most directed by the statu-
tory bases of all four PMAs, which are different. The thing that we
are very focused on is they generally require us to provide the least
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power available to the preference customer, and so forth, and I am
aware that there has been a lot of interest in the ability that that
hasglad in generating economic growth in the region served by the
PMAs.

Mr. LANKFORD. Great. This is not just a Republican issue; Demo-
crat administrations have brought this same issue up, as well, over
the years, to say there should be a serious consideration to be able
to look at not only for budget realities, but just for fairness for the
community that is there and for the Federal taxpayer nationwide
to look at it. So what I am interested in is are there conversations
like that that have happened in DOE.

Mr. PONEMAN. Not that I have been party to or aware of, sir.

Mr. LANKFORD. Okay. Thank you.

I yield back.

Chairman ISssA. [Presiding.] I thank the gentleman.

We now go to the gentleman from Michigan, just north of Indi-
ana.

Mr. BENTIVOLIO. Thank you, Mr. Chairman, and I apologize; 1
did know he was from Oklahoma.

Getting back to veterans and hiring preferences, I think I have
a unique clarity because I am a Vietnam veteran, as well as Iraq,
and I remember coming home from Vietnam and applying for work,
and my fellow veterans were telling me don’t put Vietnam veteran
on your resume, you will never get hired. So I think I have a
unique clarity.

And what was really upsetting to me when I read this, it said
that one of your middle managers, he or she would never again
hire a Vietnam veteran. That was a comment made by the report
from a whistleblower after they heard this from a middle manager.

Have you ever served in the service, Mr. Poneman? How do you
pronounce that?

Mr. PONEMAN. It is Poneman, sir.

Mr. BENTIVOLIO. Poneman. Thank you.

Mr. PONEMAN. My father was a World War II veteran, but I, sir,
have not served, but I strongly honor all service and honor you for
yours.

Mr. BENTIVOLIO. Thank you very much. But, you know, I hear
that a lot too, thank you for your service, now get lost.

Mr. PONEMAN. And, sir, this is precisely why we are as forceful
as we are in ensuring that the veterans’ preferences, which are
codified in law, are fully and faithfully executed.

Mr. BENTIVOLIO. Did you ever talk to your father about his expe-
rience in World War II?

Mr. PONEMAN. I absolutely did, many times. We lost him many
years ago, sir, but he served in Burma, he served in China, and he
was in the Signal Corps, and it was a formative experience for him.
And, by the way, he benefitted from the GI bill and got some col-
lege education efforts, so we had a strong tie on that.

Mr. BENTIVOLIO. As did I. And thank you for his service.

Mr. PONEMAN. Thank you, sir.

Mr. BENTIVOLIO. A lot of veterans tell me that when they come
home it is kind of like watching a movie, it is a 3-D movie. Every-
thing is live around them, but because they, I guess, experience
something uniquely different than everybody else, it was like
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watching a movie; they weren’t really actually part of what they
were watching because there was this difference.

But the whistleblowers, Mr. Friedman, any of those whistle-
blowers veterans?

Mr. FRIEDMAN. I don’t know.

Mr. BENTIVOLIO. Did you ask? You had about five or six, right,
and others?

Mr. FRIEDMAN. That is an interesting question. I don’t believe we
have posed that question.

Mr. BENTIVOLIO. Okay. Very good. Just a few more questions.

You had 146 cases of applications or people you were hiring. Was
that the extent? And what was the period? Two questions. What
was the period of hiring that we are discussing and how many
openings for jobs were there?

Mr. FrRIEDMAN. Well, as I indicated, those are our preliminary
numbers. It covers a period of 2010, November 2010 to 2012, April
or May of 2012.

Mr. BENTIVOLIO. Okay. So out of 146 cases, you said how many
hired were actual veterans?

Mr. FrRIEDMAN. I don’t know how many hired were actual vet-
erans. What I have said is in two-thirds of the cases the veterans
were—there were prohibited personnel practices in which veterans
were disadvantaged.

Mr. BENTIVOLIO. Did anybody tell you why, other than this com-
ment I hear that they bound with each other too quickly and un-
dermine management? I don’t understand how that

Mr. FRIEDMAN. Well, in terms of the actions that were taken by
Bonneville, what we were told by the hiring officials and the pro-
gram officials is they wanted to reduce the size of the pool they had
to deal with for selection purposes.

Mr. BENTIVOLIO. Why do you think that is? I have a real hard
time with that because—well, go ahead, answer.

Mr. FRIEDMAN. Well, I have a hard time with it, too. That is why
we are doing what we are doing.

Mr. BENTIVOLIO. Yes, I understand. So, let’s see, I had one other
question. I can’t remember what it is, so I will yield back.

Chairman Issa. Will the gentleman yield?

Mr. BENTIVOLIO. Yes.

Chairman IssA. Mr. Friedman, I would ask that you give the
committee the effective numbers, do the analysis based on the
known pool of how many veterans would have been in the pool had
it been at 90 percent and how many were in the pool each time at
a different number. I think both the ranking member and I—I will
let him have the rest of the time—would like to know the effect of
this change, even if we don’t know the intent.

Mr. FRIEDMAN. Mr. Chairman, let me totally candid with you.
That question cannot be answered with any precision until all the
files have been reconstructed, and that is going to take—that is not
something that I can do; something that Bonneville is going to be
doing and the Department is going to be doing. It is going to take
months before that is done.

Chairman IssA. I appreciate it. We will be patient and we will
take partial reports as they become available.

Mr. Cummings?
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Mr. CUMMINGS. Thank you, Mr. Chairman. Just one quick ques-
tion.

How do we correct this? In other words, we talk about correction.
Discrimination is a buggerbear. It is criminal. Because basically
what you have done is deprived these veterans of opportunities,
and it just doesn’t affect them; it affects their families and genera-
tions probably yet unborn. I haven’t even gotten into the frustra-
tion piece.

Mr. IG, Mr. Friedman, if you were to find these violations, will
they go into any kind of corrective action?

But thank you very much, I appreciate it, Mr. Chairman.

Mr. FRIEDMAN. Well, Mr. Cummings, if, at the end of the day,
this pans out the way it is headed right now, and it is going to take
some time, we are going to have, hopefully, recommendations that
will get to the root causes of the problem, at least the proximate
causes of the problems at Bonneville. We are hoping that there will
be lessons learned. Frankly, this whole exercise will have been for
naught if there aren’t lessons learned that can be applied certainly
throughout the Department of Energy, and perhaps beyond, and
that is our hope.

Part of this, though, is a question of judgment and, Mr.
Cummings, I don’t know that you can regulate judgment or legis-
late judgment. People here knew there was a problem and didn’t
correct it at the source, and that is a judgment call, and I am not
sure how you correct that, to be honest with you. It is frustrating.

Chairman IssA. Thank you. We look forward to finding out how
we do that with the secretary.

Mr. Poneman?

Mr. PONEMAN. I would just like to add to that. We will certainly
benefit from whatever the IG finds, but our responsibilities are not
abated while he is doing his work. And I just want to assure the
chairman and the ranking member that we have sent out, and we
continue to send out, support. We have people actually on the
ground now instructing on how to execute these laws and respon-
sibilities appropriately so that the veterans’ preferences are fully
respected. We are not awaiting the outcome of any investigation to
make sure we try to get at the actual practices themselves and cor-
rect them so that these problems don’t recur and we fix them
where they have occurred.

Chairman IssA. Well, we appreciate that. I think what the rank-
ing member and I are both getting to is you have a pool of people
who may have gone on to other jobs, may have done other things,
and may not even be interested in these positions at this time. But
until you essentially stop hiring anyone else, look and find these
people and offer them a job, you won’t at least have corrected the
portion that is still within correcting.

Mr. PONEMAN. And we are on that, Mr. Chairman. We are work-
ing that issue.

Mr. CuUMMINGS. Mr. Chairman, I am so glad you said what you
just said, because you are right. These are people who lost out on
an opportunity and they probably can identify them. And I am so
glad you said that because it is just one of the ways, at least, for
people who, if we find out that they definitely were discriminated
against, they might at least have an opportunity to be brought
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back into a pool which they should have been in from the very be-
ginning. So I do appreciate that, Mr. Chairman, and I would hope
that we would follow up on that.

Chairman IssA. Ms. Decker?

Ms. DECKER. Mr. Chairman and Mr. Representative, if I could
comment on that. There is a process to reconstruct, and that is
what we need to get after. I think that is Bonneville’s hope, to get
that done, and it is DOE’s. I think that is one place I can say there
is agreement that that reconstruction process needs to take place.
And, yes, we can identify the pool of folks that have been impacted.

Chairman IssA. Okay, we are going to go to Mr. Gowdy, who has
been patiently waiting, but affirmative action must be done quickly
to have any real effect on the lives that have been disrupted as a
result of wrongdoing. The ranking member said generations un-
born. We don’t want to wait for the generation unborn to be offered
a job at Bonneville.

Ms. DECKER. I hear you.

Chairman IssA. Or at some other equivalent place, which is with-
in the Department of Energy’s ability. You have a very large pool.
If you had that entire list, you could offer them an equal or greater.
You could go a long way toward a corrective action. And we are
talking affirmative action here. We are talking about a group that
has been discriminated against. They deserve to be recognized
quickly and corrective action separate from accountability, and I
think that is what the ranking member and I are so dedicated to
and why we are really having this hearing today.

The gentleman from South Carolina, Mr. Gowdy. Thank you for
your patience.

Mr. Gowpy. Thank you, Mr. Chairman, and I apologize to you
and my fellow committee members, Mr. Chairman. I was in the
back meeting with two constituents, so if I ask questions that have
already been asked, forgive me. It probably won’t hurt the wit-
nesses to answer them more than once, so I will proceed on.

What evidence, Mr. Inspector General, do you have, if any, of an
intent to discriminate? Not a discriminatory effect, but an intent.

Mr. FRIEDMAN. Mr. Gowdy, I want to answer your question as di-
rectly and honestly as I can.

Mr. GowDY. I am sure you will.

Mr. FRIEDMAN. There are two pieces here. One is the piece we
have talked about this morning, which is adjusting the cut line in
this system. We have no indication at this point that it was an in-
tentional, wilful attempt to discriminate against people who were
entitled to veterans’ preferences. There are other issues that we are
looking at associated with the review that we currently have ongo-
ing which may cross into that boundary. I have no idea where we
are headed. I think you have a prosecutorial background. We are
following the facts where they take us; we just don’t know where
it will be.

Mr. GowDY. And that is exactly what I want you to do. So you
have concluded that there was a discriminatory effect, and now you
are trying to adduce whether or not there was discriminatory in-
tent.

Mr. FRIEDMAN. No. What I am saying is there are at least mul-
tiple pieces to this inspection that we have ongoing. One piece
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deals with the inappropriate adjustment of the best qualified pool
which resulted in applicants, including veterans, being discrimi-
nated against.

Mr. Gowpy. That is the effect.

Mr. FRIEDMAN. We have no indication right now that it was done
willfully and intentionally in terms of affecting veterans and those
with veterans’ preference.

Separate and apart from that, although part of the rubric under
which this whole investigation, this whole inspection is undergoing,
are certain additional instances which may cross the boundary that
you have described.

Mr. GowDY. When was BPA first put on notice that the practices
were unlawful or discriminatory, regardless of intent?

Mr. FRIEDMAN. In May or June of 2012.

Mr. Gowpy. What remedial steps were taken and with what
timeliness?

Mr. FRIEDMAN. We are told that the process at that point, they
stopped the process of adjusting the lower boundary for the best
qualified list.

Mr. GowDy. Contemporaneous with you bringing it to their at-
tention?

Mr. FRIEDMAN. They received it from their own folks as well, in-
dividuals in the human management program at Bonneville.

Mr. Gowpy. Ms. Decker?

Mr. FRIEDMAN. However, Mr. Gowdy, an important point. This is
a two-part process. One is stopping the activity; the second part,
which Ms. Decker referred to and we refer to in our report, which
is, in a sense, as important, is that there are remedial actions that
need to be taken to address those who have been negatively im-
pacted. You must notify them

Mr. GowDY. Those are definitely two of the parts. I am primarily
interested in how we got to those two parts.

Mr. FRIEDMAN. Okay.

Mr. GowDY. And I can start with Ms. Decker. I am interested for
the motive. What motive exists to have a discriminatory practice
that adversely impacts veterans, whether it was intentional or not?
What is the motive?

Ms. DECKER. Representative Gowdy, as I understand it, there
was no motive to discriminate. There was a motive that was inac-
curately applying the category rating.

Mr. GOowDY. So you are just telling me it was simply negligence
that adversely impacted this discreet group, but there was no in-
tent to single out that group?

Ms. DECKER. Absolutely not.

Mr. GowDY. And what evidence do you have to support that?

Ms. DECKER. The evidence I have to support that is that it im-
pacted both veterans and non-veterans. There were jobs where
there were no veteran candidates, and yet the category was altered.

Mr. GowDY. Who made the decision to adjust the parameters
that led to this?

Ms. DECKER. They were made in our staffing organization.

Mr. GowDy. Who was the boss? Who was the head of all of them?
Who is the final decision-maker?
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Ms. DECKER. So the director of the human resources organization
at that point was a gentleman named Roy Fox, and he had a staff-
ing manager. I do not know where the final decision on how the
application occurred was made.

Mr. GowDY. I guess what I am trying to get at is somebody did
some adjusting. They had to have a reason for doing it. They didn’t
read a horoscope that morning and decide to do it; they had to have
a reason to do it. What is the reason?

Ms. DECKER. As I understand it, and this may not be a full an-
swer, as I understand it, the way they interpreted the regulations,
so their interpretation was faulty. They believed that there could
be a modification of the category after it was initially set in the hir-
ing process. That was inaccurate. You cannot move the category. I
don’t know the specific motive of the staffing manager to make that
a policy call.

Mr. GowDpY. Mr. Chairman, I am out of time. I have one more
question. I will pose it and the chairman can decide whether or not
he would like it to be answered or not.

I understand, Mr. Chairman, that in January of 2012 DOE gave
BPA an award for hiring veterans. I am trying to figure out how
in the hell you can have a discriminatory practice, intentional or
otherwise, single out the people who bring it to the authority’s at-
tention, the whistleblowers, and then qualify for a DOE best prac-
tices award. I am having a tough time reconciling all three of
those. But I am also out of time.

Chairman Issa. Well, if someone can justify that or explain it, I
would appreciate it. Ms. Decker?

Ms. DECKER. So there is a fine point that I would like to under-
score.

Chairman ISSA. Sure. We want the record to be complete.

Ms. DECKER. Okay.

Representative Gowdy, you asked a question of Mr. Friedman
whether the stopping of the practice at Bonneville was a result of
the IG. The stopping of the practice at Bonneville was a result of
staff talking to management and saying that they were concerned
about it, and that stopped the process. It was not

Mr. Gowny. Well, I am out of time, but if I weren’t out of time,
I would ask you how long did that take. I mean, was it stopped the
hour that you learned of the practice, the minute of it, the week,
the month?

Ms. DECKER. It was stopped within two days.

Mr. GowDy. Okay. Well, then that leads to whether or not you
discovered it as timely as you should have.

Ms. DECKER. We did not discover it as timely as we should have.

Mr. Gowbpy. Okay. Well, look, I am not adverse to giving credit
where credit is due, but I can’t give you credit for that fact pattern.
And T still haven’t heard an answer how you qualify for a best
practices award.

Mr. PONEMAN. I would

Chairman ISSA. This will be the final, final answer.

Mr. PONEMAN. Yes. I don’t mean to delay the committee.

Chairman IssA. No. Please go ahead, secretary.

Mr. PONEMAN. This, as I said at the outset, congressman, per-
haps when you were not here, this is a storied and very distin-
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guished organization with a great history, and they have done a lot
of great things in a lot of great areas, and right across the board.
That doesn’t obviate our responsibility to make sure that in all
cases the law is applied fairly consistently and accurately. So it is
certainly possible that things can be happening in one part of the
organization that are fine and good, and there are things hap-
pening that are not fine and good. The fact that something is going
well in one place does not, obviously, alleviate us of our obligation
to respect veterans’ preferences and so forth. So that would be all
I would have to offer. I don’t know the specific details of the award
that you mentioned, but in the question being how that can hap-
pen, that is how it can happen, because we acknowledge all aspects
of performance; the good, the bad, and everything in between.

Chairman IssA. Thank you.

Mr. Cummings, I am not going to do a second round, but do you
want to say anything in closing, or any final questions?

Mr. CUMMINGS. I want to thank all of you for being here. One
of the things that I am hoping is that we address this issue and
it is addressed in a way that helps those who have been left out.
The chairman said something that I just want to make sure that
we are clear on. When I said that discrimination might affect gen-
erations yet unborn, I want to first of all say that I agree with him
that I don’t want to wait for generations. That is not what I was
trying to say. And he is absolutely right, justice delayed is justice
denied, and if we can find remedies quickly and get people back
and give them a chance that they should have had, we need to do
that as fast as possible.

But what I was saying was I have lived long enough now and
seen enough to see when, say, that female is deprived of an oppor-
tunity she should have gotten, then she can’t do for her children
and, to me, that is criminal. So that generation of children then
don’t benefit. And I have seen it with African-Americans deprived
over and over again, and then they die not getting the opportuni-
ties they deserve. To me, that is criminal because you basically
have shut off opportunities for them in the future, and for their
children. And that is the point that I was trying to make.

But I have to ask this one question. When Ms. Decker was testi-
fying just a moment ago in regard to Mr. Gowdy’s questions, Mr.
Friedman, you kind of looked like you were in total disagreement.
Could you comment, please? I can’t help but watch you. And then
that is my last question. Thank you.

Mr. FRIEDMAN. Mr. Cummings, I wish I could answer your ques-
tion. I don’t know what my reaction may have been, what com-
ment——

Mr. CUMMINGS. Was there something that she said that you dis-
agreed with? Just now.

Mr. FRIEDMAN. I really don’t believe there was, Mr. Cummings.
I am sorry.

Mr. CuMMINGS. All right, thank you.

Thank you, Mr. Chairman.

Chairman IssA. Thank you.

I am going to close with just a couple quick points.

Mr. Secretary, I know that within the Federal Government, Ms.
Decker is not the only person who is on administrative leave, find-
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ing themselves being paid, but without a job. I can’t speak for the
Government. I have only spent my military time and then my time
here with the Government. But this practice under your watch, as
essentially the chief operational office at Department of Energy,
this practice of not finding a way to either begin direct disciplinary
action or find some way to get some modicum of benefit from some-
body who is in the Senior Executive Service who is highly paid.
Now, I know that sometimes people say, well, if you take me off
administrative leave and don’t give an equal level job, that in fact
I am being punished, but I will tell you I would rather this com-
mittee have to look at whether people are finding the highest and
best use for somebody that for some reason cannot return to their
exact position, I would rather have that then have somebody who
simply is being paid not to come to work. That is somebody, a pri-
vate citizen, and I am now speaking as a taxpayer, that I think you
can do better. Or Ms. Decker can be told why she is on administra-
tive leave and action could be begun. And that is part of what we
will be voting on the House floor today. So that is not an order, it
is just something from a citizen who pays a not insignificant
amount of taxes.

I am going to close. Mr. Connolly, while I was consulting over
there, went into one of his statements, and for some reason every
time I say something it seems like I get referred to as tail-gunner
Joe McCarthy. But I want to make sure I make the record straight,
because we didn’t get into specifics, Mr. Secretary, because we just
wanted to make the record clear that you will take the action to
ensure that the committee gets cooperation throughout any of our
investigations. But I want to make the record clear. A high ranking
official said no one at BPA was to speak about this outside of BPA
and DOE, and that that person alleged that it came from Mainzer,
your appointee, acting, and that he got it from you. So specifically
following up on that, we talked to the acting director there and he
said: “I personally have no problem sharing information with you.”
This was to my committee staff. “But I don’t feel like I have the
elbow room outside my chain of command to talk to you right now.”
Now, that is your personally appointed acting.

We are not accusing you of deliberately obstructing our investiga-
tion, and I tried to be very clear. But your way of expressing co-
ordination and so on may have very well been interpreted by your
key lieutenant at Bonneville Power, similar to the statement he
made directly to us, and that translates to people saying, well, you
know, we kind of have to get permission to talk. That is all I was
saying. I am not backing off. If anything, I didn’t plan on making
the specifics of these people public. But if somebody down the dais
wants to say that somehow I am making accusations, it isn’t. My
staff and Mr. Cummings’ staff often call directly to people we think
we should work with, sometimes because of something we are hear-
ing from the IG. And this is not the first time this ever happened
and this is not the first administration that it happened under. But
I brought it to your attention because I would like to know that you
can take the corrective action in how you speak to your lieutenants
so that they would feel that they have the elbow room. Of course
you want to be notified. That is fine. But we want them to be able
to speak candidly.
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Mr. PONEMAN. Thank you, Mr. Chairman, for raising this. This
is, in fact, a very important issue that you raise, and it is impor-
tant to remember first principles. The first principles is that not
only do we accept, but we welcome the oversight of this committee.
It is part of the process that keeps our whole system of government
healthy, point one.

Point two, we always endeavor, sir, and I think we have a good
record and we always, as I say, we require that we improve our
performance by our own metrics, to be cooperative. One of the
things I have found, sir, in all candor, is that in the jobs that we
have, the first thing that happens, it is like a kid’s game of tele-
phone, you say one thing and it becomes, frankly, wildly distorted.
So all I can do, and I am doing it under oath and I have done it
in private and I will do it in public, is to be very, very clear. There
is no tolerance for reprisal for anybody communicating freely with
all constituted authorities, including this committee. That has been
the instruction. That will be the instruction.

And at the same time it is also very important, with a large orga-
nization, that we communicate clearly and authoritatively what our
policies are, and we can’t have, obviously, 110,000 policies; we have
to have one policy. So I will be very mindful of making sure that
people understand that coordinating a policy position has nothing
to do whatsoever with the fact that every individual, be they con-
tractor or Federal employee, be free to step forward. The first job
I was given in 1989, Mr. Chairman, when I entered, on a fellow-
ship, the Department of Energy was writing the regulation to pro-
tect contractor whistleblowers. So this is something that is personal
to me, as well, and we will continue to endeavor to be cooperative
and to be responsive. These are incredibly important issues in the
merits of the case, and we are going to keep working at it and mak-
ing sure we do it with the speed and intensity and faith in the
process and in our laws that is required.

Chairman IssA. Thank you.

In closing, I trust that in your role over at the Department of En-
ergy, and for all the cabinet administrators, that what has been
discovered here and is still under an inspection and ultimate deci-
sion, is being looked at by every chief executive of every agency to
find out whether it has happened, somehow, on their watch. This
is one of those things where, and you worked in the nuclear world,
if something happens somewhere, anywhere to a nuclear facility or
a product, the first thing everyone says is could it happen to mine.
If you have a fleet of 737’s and a plane crashes anywhere in the
world or has a problem, everybody inspects their aircraft.

The question of whether or not people have deliberately or inad-
vertently been discriminated against is one that I would trust that
this hearing helps establish should be looked at not later than
today throughout all the Federal Government.

I thank you for your testimony. I believe it has been helpful to
that end.

We stand adjourned.

[Whereupon, at 12:22 p.m., the committee was adjourned.]
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The Deputy Secretary of Energy
Washington, DC 20585

August 21, 2013

The Honorable Darrell Issa

Chairman

Committee on Oversight and Government Reform
U.S. House of Representatives

Washington, DC 20515

The Honorable Elijah Cummings

Ranking Member

Committee on Oversight and Government Reform
U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman and Mr, Ranking Member:

At a recent hearing before your Committee, I shared the Department of Energy’s (DOE)
concerns regarding allegations of improper hiring practices at the Bonneville Power
Administration (BPA). Many Members of the Committee raised the importance of
accounting for any individuals, including veterans, who may have been disadvantaged by
BPA’s past hiring practices. I want to inform you of the steps the DOE is taking to
remedy the situation.

The Department is fully committed to accounting for any and all individuals, including
veterans, who may have been disadvantaged through improper actions. Our staff has
been engaged deeply in the matter and is taking immediate steps to rectify the issue.
DOE’s Office of Human Capital Management has been reviewing and reconstructing
BPA’s hiring actions from the last several years to identify the individuals who have been
affected.

BPA, with guidance from the Office of Human Capital Management, has already begun
to reach out to individuals to provide priority consideration for positions at BPA for
which they qualify. Because of the complexity of the issues and the nature of the hiring
actions, reconstruction of each case is complex and time intensive, but we will continue
to strive to rectify each case and extend offers of employment as soon as possible.

As I have publicly reaffirmed since the matters under review by the Inspector General
came to light, BPA is an organization with a storied history, and remains vitally
important today in serving the energy needs of the citizens of the Pacific Northwest and
beyond. We are working actively to support BPA as it continues to fulfill its vital
governmental responsibilities and to make progress on critical issues facing the
organization and the region. We look forward to evaluating the results of all of the
current reviews so that we can consider any appropriate further actions.
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Even as the Department works to remedy this situation, BPA is ensuring continuity and
stability in its operations, and we are all grateful for the dedicated service of the
thousands of BPA employees who work hard every day to fulfill their mission.

Sincerely yours,

V28 G

Daniel B. Poneman
cc:  The Honorable Doc Hastings
Chairman, Comnuittee on Natural Resources

The Honorable Peter DeFazio
Ranking Member, Committee on Natural Resources
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